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PER CURI AM

This 42 U S.C. 8§ 1983 action arises from Edward Bahner's death by
suicide while incarcerated at the Montgonmery County Jail. The undi sputed
facts, viewed in the light npbst favorable to the appellants, are as
follows. Bahner was arrested for theft and nmurder and transported
to the Montgonery County Jail in October 1992. Based on a tip from
a drug abuse counsel or that Bahner m ght be suicidal, Bahner was
pl aced on suicide watch for the first week following his arrest.
I n March 1993, Bahner was tenporarily noved to the Polk County Jail
and in July 1993, Bahner was transferred to the Arkansas County
Hospital, where he underwent psychiatric and



psychol ogi cal evaluations between July 7 and August 2. The
psychol ogist's report states that the exam ning psychiatrist
reported Bahner showed no indication of psychotic thought or
behavi or, and deni ed suicidal or hom cidal ideation; he diagnosed
Bahner with al cohol abuse and anti social personality disorder.

During Bahner's absence fromthe Montgonmery County Jail, his
diary was discovered and read by defendants Sheriff Janmes R
Carmack and Deputy Shannon Stovall. The diary--which contained
entries from Novenber 8, 1992, through March 7, 1993--included
frequent references to suicide, including a Novenber 1992 entry
referring to an attenpted suicide by hanging with a strip of towel;
Bahner wote that taking his life was better than twenty, or even
ten years in jail; he wote he was unable to get the strip of towel
ti ght enough, but would "keep on trying." A Decenber 1992 entry
i ndi cated Bahner planned to take his |Ilife that night by
strangul ati on.

Bahner was returned to the jail August 3, 1993. In Decenber
1993, Bahner wote his nother that he had tried to kill hinself.
Bahner pleaded guilty to nurder and theft and was sentenced to a
total of sixty years inprisonment.

Bahner's parents visited with himon January 23, 1994, the day
before Bahner was scheduled for transport to the Arkansas
Department of Correction to serve his sentence. They stated at
deposition that although they were worried about him neither
t hought he was suicidal that day. Def endants and w tnesses
testified Bahner was upbeat and exhi bited no change in his deneanor
t hat day.

Def endant Deputy Roger Dye was the only deputy on duty after
11: 00 p.m on January 23. Dye was given no special instructions
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regarding nonitoring Bahner; jail policy required Dye to personally
check each inmate's cell hourly. Dye checked the inmates at 12: 00



a.m, but failed to nmake the next two hourly checks, as he becane
busy with other duties at 1:00 a.m Surveillance nonitors were
focused on each cell and broadcast to the conmunication center
where Dye was stationed. At sone point between 12:00 a.m and 2: 26
a.m, Bahner hung hinmself with a braided towel. In response to
calls by Bahner's cellmate, Dye went to the cell; he did not enter
because jail policy forbade officers fromentering prisoner's cells
unl ess a second officer was present. Dye asked Bahner's cel |l mates
to hel p cut Bahner down and perform CPR, before he called a fell ow
deputy and an anbul ance. \Wen the second deputy arrived, wthin
approxi mately seven mnutes, both deputies entered the cell and
performed CPR  Bahner was pronounced dead at St. Joseph's Hospital
in Hot Springs, Arkansas, at 3:36 a.m

Bahner's relatives filed this section 1983 action against
Carmack; Deputies Neal Thomas, Stovall, and Dye; and Montgonery
County, Arkansas, alleging violation of Bahner's Ei ghth Amendnent
protections. Specifically, plaintiffs alleged that Carmack and his
deputies knew or should have known Bahner was suicidal and
denonstrated deliberate indifference by allow ng Bahner to have a
towel in his cell, and failing to conduct required cell checks.
Plaintiffs also alleged Carmack failed to train officers as to
monitoring of inmates, and both Carmack and the County failed to
pronmul gate policies for prevention of inmate suicides.

The defendants nmoved for, and the district court! granted
summary judgnent. This court reviews de novo the grant of summary
judgnent, giving the nonnoving party the benefit of every inference
drawn from the evidence, and finding summary judgnent is proper

The Honor abl e Bobby E. Shepherd, United States Magistrate
Judge for the Western District of Arkansas, to whomthe case was
referred for final disposition by consent of the parties pursuant
to 28 U S.C. § 636(cC).
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where there is no genuine issue of material fact and judgnment
appropriate as a matter of law. See Yowell v. Conbs, 89 F.3d 542,




544 (8th Gir. 1996).

W concl ude sunmary judgnment was proper, as the plaintiffs did
not produce sufficient evidence that any defendant was deliberately
indifferent to "a strong |ikelihood, rather than a nere
possibility, that self-infliction of harm would occur.” Bell V.
Stigers, 937 F.2d 1340, 1343 (8th Cr. 1991) (internal quotes
omtted); see Farnmer v. Brennan, 511 U S. 825, 837-38 (1994)
(official is not deliberately indifferent unless he knows of and

di sregards excessive risk to inmate health and safety; know edge
requires that official both knew facts from which inference of
excessive risk could be drawn and drew inference). Al t hough
Carmack and Stovall both read parts of Bahner's diary indicating he
was contenplating suicide, the last diary entry was in March 1993,
and there is no evidence defendants knew Bahner continued to
contenpl ate suicide; the psychologist's report stated Bahner denied
suicidal ideations, and by all accounts--including that of Bahner's
par ent s--Bahner did not display any outward nanifestations of being
suicidal. Additionally, allow ng Bahner to possess a towel is, at
nost, negligence. See Bell, 937 F.2d at 1343-45 (negligence in
failing to recogni ze suicidal tendencies not an Ei ghth Amendnent
violation; no deliberate indifference in failing to detect or
renove belt where defendant not aware innmate suicidal, om ssion my
be characterized as negligence, but not deliberate indifference).

W further conclude plaintiffs failed to denonstrate Dye acted
with deliberate indifference. There was no evidence that he was
aware of the diary, and his conduct--in failing to perform his
hourly check and video surveillance, and failing to enter the cell
and perform CPR until another officer was present--anounts to no
nore than negligence. See Rellergert v. Cape G rardeau County, 924
F.2d 794, 797-98 (8th Gr. 1991) (no deliberate indifference where
def endant | et decedent out of his sight with a bed sheet, while on

-6-



suicide watch; evidence tends to show defendant had nore
responsibilities than he could successfully discharge in energency



situation; could reasonably concl ude defendant acted inprudently,
wongly, or negligently, but not wth deliberate indifference); see
also Gordon v. Kidd, 971 F.2d 1087, 1095 (4th Gr. 1992) (no nore
t han negligence where jail er--who was not aware of suicide threat--

tardy in checking cell).

Finally, the district court correctly determned that the
plaintiffs failed to allege or denonstrate how the |ack of any
witten suicide policy by Carmack or the County contributed to
Bahner's deat h.

Accordingly, we affirmthe judgnment of the district court.
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