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Four T's, Inc., doing
busi ness as Dol | ar Rent
A Car of Little Rock,

Appel | ant,
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Before McM LLI AN and FAGG GCircuit Judges, BURNS,* District
Judge.

BURNS, District Judge.

Four T's, Inc., doing business as Dollar Rent A Car of Little Rock
(Dol lar), appeals the district court's! dismssal of each of Dollar's
federal causes of action against Little Rock Municipal Airport Comm ssion
(Comnmi ssi on) .

Dol lar contends the district court erred when it found Dol lar failed
to state a claim under the Conmerce Clause of the United States
Constitution, Art. 1, 8 8, cl. 3; the Sherman Act, 15 U S.C. 88 1, 2, and
26; 49 U.S.C. § 47107 of the Airport and Airway
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| mproverrent Act of 1982, previously codified at 49 U S.C. App. 8§ 2210; and
42 U.S.C. § 1983.

The district court had jurisdiction under 28 U S.C. § 1331, and we
have appellate jurisdiction pursuant to 28 U S.C. § 1291. W AFFIRMthe

judgnent of the district court.

PROCEDURAL AND FACTUAL BACKGROUND

Dol | ar executed an Autonobil e Rental Concession Agreenent (Agreenent)
with the Commi ssion on August 15, 1990, in which the parties agreed Dol l ar
could operate a car rental business at the Little Rock Regional Airport.
The Conmi ssion agreed to |lease Dollar counter space area in the airport
terminal and thirty autonobile parking spaces in an area adjacent to the
term nal . Article I, Part C, Paragraph 3 of the Agreenent also
specifically provided:

That the Concession granted by this Agreenent is not exclusive
and Lessor shall have the right to deal with and perfect
arrangenents with any other individual conpany or corporation
for engaging in like activity at the Airport; provided,
however, no other concession for auto rental operation shall be
granted on nore favorable terns and conditions than granted to
t he Concessi onaire herein.

Dol | ar agreed to pay three types of fees or rents:

(1) $154.15 per nmonth as rental for the counter space;

(2) $33.37 per nonth as rental for the parking spaces; and

(3) A "concessionaire fee" conputed at the rate of $.076 per
depl aning airline passenger for the first 30,000 passengers per nonth and
$.071 per deplaning airline passenger for all passengers in excess of
30, 000.

During Novenber 1992, Dollar conplained to the Comm ssion and ai rport
managenent about the Conmission's nethod of cal culating concession fees.
The | arger conpanies paid a nuch snall er



percentage of sales in concession fees than the snmaller conpani es because
t he concession fee was based on the nunber of depl ani ng passengers w t hout
regard to the sales or other indicia of market strength of each rental car
conpany. Dol l ar asserted this discrepancy was unfair, unreasonable,
arbitrary, and unjustly discrimnatory against Dollar, one of the smaller
conpani es.

During the next several nonths, the Commission, Dollar, and other
rental car conpanies discussed the concession fee structure. The
Conmmi ssion acknow edged that other airports use a nethod based on a
percent age of base revenue rather than the nunber of depl ani ng passengers.
Dol l ar contends airport nmanagenent infornally agreed to change the nethod
of calculating the concession fee; however, changes were never nade and the
di spute conti nued.

The Conmi ssion eventually filed an unl awful detainer action in state
court against Dollar for back rent, danmages, and possessi on of property.
Dollar, in turn, filed an action against the Commission in the United
States District Court. The state court action was renoved to federal court
at Dollar's request, and the two actions were consol i dat ed.

The Honorable Henry L. Jones, Jr., United States Magi strate Judge,
found Dollar failed to state a clai munder the Conmerce d ause; the Sherman
Act; the Airport and Airway | nprovenent Act of 1982; and 42 U . S.C. § 1983.
Magi strate Judge Jones, therefore, recommended dismissal of Dollar's
federal clains pursuant to Fed. R Civ. P. 12(b)(6). Magi strate Judge
Jones al so recommended the district court decline to exercise suppl enental
jurisdiction over the renmaining state contract clains as pernmitted by 28
US. C 8 1367(c)(3) and remand those clains to state court.

The district court reviewed the record de novo and adopted the

magi strate's proposed findings and reconmrendations in their entirety.
Accordingly, the district court found Dollar failed to



state a claimpursuant to the requirenents of Fed. R Cv. P. 12(b)(6) in
the four federal causes of action and dismi ssed Dollar's conplaint. The
district court also remanded the contract clains to state court.? Dollar
appeal ed.

STANDARD OF REVI EW

W review de novo a district court's dism ssal of a cause of action
under Fed. R Cv. P. 12(b)(6). First Commercial Trust Co.. NA v. Colt's
Mg. Co.. Inc., 77 F.3d 1081, 1083 (8th G r. 1996).

DI SCUSSI ON

Dol | ar asserts the Conmission's nethod of chargi ng concession fees
i nposes an inpernissible burden on interstate conmmerce; unreasonably
restrains trade and conpetition; restrains new, snmaller entrants from
locating a rental car business at the airport; is unfair, unreasonable, and
arbitrary; and unjustly discrimnates against Dollar. Dol | ar cont ends,
therefore, the Commission's nethod of charging concession fees violates the
Commerce Clause, the Sherman Act, the Airport and Airway | nprovenent Act
of 1982, and 42 U S.C. § 1983.

COMVERCE CL AUSE

Dol l ar contends the rental fees for the counter space and parking
spaces shoul d be consi dered separately fromthe concession fees that are
based on the nunber of depl ani ng passengers. Although Dollar concedes the
Conmi ssion is a market participant when it provides concession areas such
as counter space and parking

’2ln addition, the district court rescinded the order that
consol i dated the Comm ssion's unl awful detainer action against
Dol I ar and the causes of action brought by Dollar. The district
court also remanded the unlawful detainer action to state court.
Nei t her party appeal ed those rulings.
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spaces, Dollar mamintains the Commssion is a nmarket regulator when it
assesses concession fees based on the nunber of deplaning airline
passengers. As a nmarket regulator, the Conmission would be subject to
restraints under the Conmerce O ause.

The Commerce d ause, which grants Congress the power to regulate
conmerce anong the states, also linmts the power of the states to erect
barriers against interstate trade. Lewis v. BT Inv. Managers. Inc., 447

UsS 27, 35 (1980). This limtation, commonly referred to as the dornmant
Commerce O ause, has an exception known as the market-participant doctrine.
SSC Corp. v. Town of Smithtown, 66 F.3d 502, 510 (2d Cir. 1995), cert.
denied, 116 S.C. 911 (1996). Both state and |ocal governnents can be
mar ket partici pants. Id. at 510 n.18 (citing White v. Massachusetts
Council of Constr. Enployers, 460 U.S. 204 (1983)).

"[I]f a state is acting as a market participant, rather than a market

regul ator,” the dormant Commerce Clause does not limt its activities.
Sout h-Central Tinber Devel opnent v. Winni cke, 467 U.S. 82, 93 (1984).

Dollar relies on Airline Car Rental v. Shreveport Airport Authority,
667 F.Supp. 303 (WD. La. 1987), to support its contention that the
Conmmission is acting as a nmarket regulator when it assesses concession

fees. In Airline Car Rental, the airport authority inposed a fee on rental

car businesses that transported custoners from the airport to the
busi nesses' off-site facilities. The fee was cal cul ated as seven percent
of gross business receipts derived fromthe rental of cars to passengers
pi cked up at the airport by the off-site rental car businesses. The court
held the airport authority was not a narket participant because it had only
created a suitable narketplace for rental car services rather than entering
the market itself. 1d. at 306. Dollar's situation differs, however, from
that of an off-site rental car business because Dollar actually operates
fromthe airport termnal itself and rents counter space and parking spaces
fromthe Comm ssion.



Dol lar also relied upon the Fifth Crcuit's reasoning in Smith v.
Departnent of Agr. of State of Ga., 630 F.2d 1081 (5th Gr. 1980), cert.
denied, 452 U S. 910 (1981). |In Smith, the state of Georgi a operated and
partially financed a farners' nmarket. Wen space at the market grew tight,

the state decided to assign selling spaces based on residence and gave
preference to CGeorgia residents. The court concluded the state was a
mar ket regul ator because it did not produce goods to be sold at the
farnmers' market and did not buy or sell goods there. 1d. at 1083. W,
however, find Judge Randall's dissent in Snmith nore persuasive. Judge
Randal | noted the state had "entered into the economc market for the
provision of physical narketplaces" and, as such, was acting in its
proprietary role as "a participant in the nmarket for nmarketpl ace space.
It . . . [was] selling a service rather than a good." [d. at 1088. 1In the
case before us, we find the Comm ssion's conduct is aptly characterized in
a simlar fashion.

The district court found the Conmission acted in a proprietary
capacity and, therefore, was not subject to the restraints of the Commerce
Cl ause as a nmarket participant. The district court's decision was based
primarily on the anal ogous facts and persuasive reasoning of the court in
Transport Linpusine of Long Island, Inc. v. Port Auth. of N.Y. and N.J.,
571 F.Supp. 576 (E.D.N Y. 1983). In Transport Linmousine, the Port
Aut hority charged |inousine services eight percent of gross receipts in

exchange for a pernit to use counter space and tel ephone locations in the
airport termnal. The court held the Port Authority was a participant in
the market for ground transport services because it provided facilities to
i nousine services. 1d. at 581. In the case before us, the Comm ssion is
participating in the rental car market in a sinilar manner. Al t hough
Dollar attenpts to distinguish the Coomission's role fromthat of the Port

Authority in Transport Linousine by arguing the Conmi ssion's concession and
rental fees should be considered separately, we are not persuaded by
Dol lar's argunent. The Conmi ssion chose to divide the fee required of car



rental businesses operating out of the termnal into three conponents: Two
conponents based on the size of the physical facilities used by the conpany
and one conponent based on the nunber of depl aning passengers. W are not
aware of any rationale underlying the Cormerce Cl ause that prevents the
Conmmi ssion fromstructuring its fees in this manner nor are we persuaded
that such a fee structure subverts the Commission's role as a market
partici pant.

Accordingly, we hold the Comrission is a narket participant and is
not, therefore, subject to the restraints of the Comrerce C ause.

SHERVMAN ACT

The Conmi ssion asserts Dollar's cause of action brought under the
Shernman Act is barred by the doctrine of state action imunity. |n Parker
V. Brown, the Suprene Court concluded the Sherman Act is directed agai nst
"individual not state action" and, therefore, does not nullify state
powers. 317 U. S. 341, 352 (1943). Dol | ar, however, contends the
Conmi ssion is a group of private individuals and, therefore, the Conm ssion
is only entitled to state action immunity if its conduct neets the
standards set forth in the two-pronged test established in California
Retail Liquor Dealers Ass'n v. Mdcal Aluminum 1Inc., 445 U. S. 97, 105
(1980): (1) The challenged anticonpetitive conduct nust be supported by

aclearly articulated and affirmatively expressed state policy; and (2) the
state nmust actively supervise the policy.

Under Arkansas law, cities that own and operate an airport have the
authority to create a conmission "for the purpose of

operating and managing the airport and its relative properties and
facilities." Ark. Code Ann. 8 14-359-103. The Comm ssion, in effect, acts
as "an agency of the city with the power and authority



to operate, nmanage, nmintain and inprove" the airport unless the statute

explicitly provides otherwise. L.C Eddy, Inc. v. Gty of Arkadel phia, 303
F.2d 473, 475 (8th Gr. 1962). Thus, as the district court concluded, the
Commission is entitled to be treated as a nunicipality.

State action imunity shields municipalities fromantitrust liability
under the Sherman Act when the nunicipality has the authority to regul ate
and to suppress conpetition. Gty of Colunbia v. Omi Qutdoor Adverti sing,
Inc., 499 U S 365, 370 (1991). See also Parker v. Brown, 317 U S. at 352
(The Shernman Act was not intended to "restrain a state or its officers or

agents from activities directed by its legislature."). Whet her a
muni cipality is entitled to state action immnity is deternined by
scrutinizing the nmunicipality's conduct solely under the first prong of the
M dcal test. Town of Hallie v. Gty of Fau Qaire, 471 U S 34, 47 (1985).
See al so Paragould Cablevision, Inc. v. Gty of Paragould, Ark., 930 F.2d
1310, 1312 (8th Cr.), cert. denied, 502 U S. 963 (1991). we find,
therefore, the district court enployed the correct analysis when it

scrutinized the Comm ssion's conduct to determ ne whether it was supported
by a clearly articulated and affirmati vely expressed state policy.

Ark. Code Ann. § 14-359-109 provides:

(a) (1) The commissioners appointed under this chapter shall
have full and conplete authority to nmanage, operate, inprove,
extend, and nmaintain the nunicipal airport and its related
properties and facilities.

(2) The conmmi ssioners shall have full and conplete charge of
the airport and its related properties and facilities, including the
right to enploy or renove any and all assistants and enpl oyees of
what soever nature, kind, or character and to fix, regulate, and pay
their salaries.

(b) It is the intention of this chapter to vest in the
conmi ssioners unlinted authority to operate, nmanage, nmintain,
i nprove, and extend the nunicipally owned airport and its
related properties and facilities, and to have full and
conpl ete charge of it.



The statute clearly and affirmatively grants the Conmmi ssion "unlinited
authority" to operate the airport, its facilities and rel ated properties,
whi ch woul d include renting counter space and parking spaces and i nposi ng
concessi on fees.

Dol | ar argues, however, the Conmission is not entitled to state
action immunity because its anticonpetitive conduct is not a necessary and
reasonabl e consequence of engaging in the authorized activity. See
Paragoul d Cablevision, Inc., 930 F.2d at 1312. Dollar asserts the Arkansas
| egislature could not foresee the Conmission would use its authority to

establish a discrimnatory concession fee structure that suppresses
conpetition.

"[T] he Suprenme Court has nade clear that a specified, detailed
| egi sl ative authorization of nonopoly service need not exist to infer the

necessary state intent." Gty of Lafayette v. Louisiana Power & Light Co.

435 U.S. at 415. "It is sufficient that '"the legislature contenplated the
kind of action conplained of."" Paragould Cablevision, Inc., 930 F.2d at
1312 (citations omtted). "[T]lhe state policy to displace conpetition can

be inferred 'if the challenged restraint is a necessary and reasonabl e
consequence of engaging in the authorized activity.'" Scott v. Cty of
Sioux City, 736 F.2d 1207, 1211 (8th G r. 1984), cert. denied, 471 US
1003 (1985) (citing Gold Gross Anbulance & Transfer v. Gty of Kansas Gty,
705 F.2d 1005 (8th Cir. 1983), cert. denied, 471 U S. 1003 (1985)). See
also Gty of Colunbia v. Omi Qutdoor Advertising, Inc., 499 U S. at 372
(anticonpetitive conduct is sufficiently articulated as state policy if

"suppression of conpetition is the 'foreseeable result of the conduct

aut hori zed by statute).

A reasonable and necessary part of the Commission's airport
nmanagement is to provide a nmarketplace for rental car agencies to provide
transportation for passengers deplaning at the airport. It is a reasonable
and foreseeabl e consequence that the Conmi ssion



wi Il inpose rental and/or concession fees for the use of airport property.
The Conmi ssion was granted unlinmited authority by the state to determne
those rental and/or concession fees. Although the Conmi ssion may not have
used the nbst conmmon net hod of conputing concession fees when it based its
charges in part on the nunber of depl aning passengers, we see no reason to
consider the Conmmission's nethod of calculating fees unreasonable or
unacceptable. Dollar cites no authority that requires the Conmission to
use a different nethod to cal cul ate concession fees for rental car agencies
that operate on site. W, therefore, find suppression of conpetition was
foreseeabl e as a consequence of the Commi ssion's exercise of its unlinted
authority to operate the airport.

In summary, we hold a clearly-articulated and affirmativel y-expressed
state policy exists that grants the Conmission unlinmted authority to
formulate and to inpose concession fees on rental car conpanies that
operate fromthe airport termnal; therefore, the first prong of the Mdca
test is satisfied and the Conmission is entitled to state action inmmunity
fromantitrust liability.

Al RPORT AND Al RWAY | MPROVEMENT ACT OF 1982

The Conmi ssion contends a private right of action is not avail able
under 49 U S.C. § 47107 of the Airport and Airway |nprovenent Act of 1982
(AAILA), previously codified at 49 U S.C. app. 8§ 2210; therefore, the
district court did not err when it dismssed Dollar's cause of action under
the AAIA. Dol lar, however, argues assurances that prohibit discrimnation
are required by the AAIA and those assurances are intended to protect
concessionaires such as Dollar as well as to benefit aeronautica
busi nesses and the Federal Aviation Administration; therefore, a private
right of action is inplied in the statute.

In Cort v. Ash, the Suprene Court established the test for
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determ ni ng whether a private right of actionis inplicit in a statute that
does not expressly provide one:

First, is the plaintiff "one of the class for whose
especial benefit the statute was enacted," -- that is,
does the statute create a federal right in favor of the
plaintiff? Second, is there any indication of
legislative intent, explicit or inplicit, either to
create such a renedy or to deny one? Third, is it

consi st ent with the underlying purposes of t he
| egislative schene to inply such a renedy for the
plaintiff? And finally, is the cause of action one
traditionally relegated to state law, in an area
basically the concern of the States, so that it would be
i nappropriate to infer a cause of action based solely on
federal |aw?

422 U.S. 66, 78 (1975) (quoting Texas & Pacific Ry. Co. v. Rigsby, 241 U S.
33, 39 (1916)) (enphasis in the original) (internal citations omtted).

"The critical inquiry . . . is whether Congress intended to create a
private cause of action." Labickas v. Arkansas State University, 78 F.3d
333, 334 (8h Cir.), cert. denied, 117 S CG. 395 (1996) (citing
Transanmerica Mrrtgage Advisors, Inc. v. Lewis, 444 U S 11, 24 (1979)).

A private right of action cannot be inplied on the basis of the third and

fourth factors alone. Interface Goup., Inc. v. WMssachusetts Port

Aut hority, 816 F.2d 9 (1st Cir. 1987) (citing Transanerica Mortgage
Advi sors, Inc., 444 U. S. at 23).

The district court found no private right of action exists under the
AAI A and disnissed the cause of action brought by Dollar under the AAl A
Al though this is a case of first inpression in the Eighth Circuit, the

district court agreed with and adopted the reasoning in Northwest Airlines,
Inc. v. County of Kent, 955 F.2d 1054 (6th G r. 1992), aff'd on other
grounds, 510 U. S. 355 (1994); Interface Group, Inc. v. Massachusetts Port

Aut hority, 816 F.2d 9 (1st Cir. 1987); and Arrow Airways, Inc. v. Dade
County, 749 F.2d 1489 (11th Gr. 1985). |In each of these cases, the courts
found none of the AAIA' s provisions, including the requirenent of various

assurances of nondiscrimnation, suggest the AAIA was intended to
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benefit nonaeronautical parties such as car rental concessionaires;® the
AAl A | acked | anguage that "could run in favor of private plaintiffs"; and
the AAIA' s enforcenent schene did not suggest Congress intended to create
a private right of action. |Interface, 816 F.2d at 15; Arrow Airways, Inc.

749 F.2d at 1490-91; Northwest Airlines, Inc., 955 F.2d at 1058-59. See
also Western Air Lines v. Port Auth. of NY. & NJ., 817 F.2d 222, 225 (2d
CGr. 1987) (no private right of action exists unde the Airport and Airway
| mprovenent Act of 1982), cert. denied, 485 U S. 1006 (1988). W agree
with out sister circuits and find it unnecessary to repeat the analysis set

forth in these cases and el aborated on by the district court.

Dol lar al so contends the adm nistrative renedy found in the AAIA is
not inconsistent with a private right of action. Section 47107(g) rests
enforcenent authority with the Secretary of Transportation. W find the
Sixth Grcuit's reasoni ng persuasive: The fact that 8§ 47107 requires the
various witten assurances of nondiscrinmnation to be given to the
Secretary of Transportation "indicates that Congress intended to establish
an admnistrative enforcement schene" rather than a private right of
action. Northwest Airlines, Inc., 955 F.2d at 1058.

In summary, we find the district court did not err when it found
Dol lar was not one of the class "for whose especial benefit" the AAl A was
enacted.* W also find the district court did not err

3For exanple, car rental firms are nentioned in 8 47107(e) in
a provision that allows airport owers to require car rental
firms to purchase or to | ease goods and services from
di sadvant aged busi ness enterprises. This provision, however,
benefits di sadvant aged busi ness enterprises rather than car
rental agencies.

“The district court also noted the Federal Aviation
Adm ni stration (FAA), in response to a conplaint filed by Dollar,
infornmed Dol lar by letter dated February 3, 1994, that the AAlA
was i ntended to benefit aeronautical users rather than
nonaeronauti cal users such as car rental agencies.
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when it found the statute contained no explicit or inplicit legislative
intent to create a private renedy under the AAIA.  Accordingly, we hold the
AAl A does not create a private right of action; therefore, the district
court appropriately dismssed Dollar's cause of action brought under the
AAI A,

42 U.S.C._§ 1983

Dol ar contends the district court erred when it found Dol l ar had no
cause of action to enforce the AAI A under 42 U S.C. § 1983.

A plaintiff may bring a private cause of action under § 1983 for
vi ol ations of federal statutes. Mai ne v. Thiboutot, 448 U.S. 1, 7-8
(1980). In Howe v. EH |l enbecker, this Court synthesized the Suprene Court
holdings in Wlder v. Virginia Hosp. Ass'n, 496 U S. 498, 509 (1990), and
Suter v. Artist M, 503 U S 347, 363 (1992), to create a conprehensive
test for evaluating whether a federal statute is enforceable under § 1983.
8 F.3d 1258, 1262-63 (8th Gr. 1993), cert. denied, 114 S. . 1373 (1994).

To be enforceabl e under § 1983, the statute at issue nust intend to
benefit the "putative plaintiff" and such an intent nust be expressed in
specific and nandatory terns. Howe, 8 F.3d at 1262 (citation omtted).
In addition, the statute itself nust provide "a conprehensive renedial

schene which | eaves no roomfor additional private renedies.”" Howe, 8 F. 3d
at 1263 (citation omtted). Plaintiff's interest cannot be so "'vague and
anor phous"' that it is beyond the power of judicial enforcenment." Howe,

8 F.3d at 1262 n.5. (citations omtted).

Dol lar contends it has a § 1983 renedy because the AAl A was i ntended
to benefit rental car conpanies, the statute creates a
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bi nding obligation, and the interest asserted by Dollar is not too vague
to enforce. Dollar further contends the district court erroneously used
the Cort test as the basis for its determnation that Dollar did not have
a cause of action under 8 1983 to enforce 8 47107 of the AAl A Dol | ar,
however, misreads the district court's anal ysis.

When the district court considered whether a private right of action
exi sts under the AAIA it found the AAIA was not intended to benefit
concessionaires such as Dollar and other rental car businesses and (2) the
| egislative history and the statute itself contained no indication of a
legislative intent, either explicit or inplicit, to create a private renedy
under the AAIA. Thus, the threshold factors under Cort and Howe for
determ ning whether an inplied private right of action exists under the
AAIA and for determining whether 8 1983 provides a renedy for alleged
violations of the AAIA are identical. Wen the district court reached the
8 1983 issue, it found it unnecessary to repeat its analysis. W find the
district court's approach reasonable and agree that Dollar's argunents fai
under the threshold inquiries of both Howe and Cort. W hold, therefore,
the district court did not err when it disnissed Dollar's cause of action
to enforce the AAl A under
§ 1983.

Dol lar further contends it is entitled to enforce its rights under
the Commerce O ause through 8§ 1983. See Dennis v. Higgins, 498 U S. 439
(1991) (clains for violation of the Comerce Cl ause may be brought under

8§ 1983). W earlier found the Conmi ssion was a market participant and, as
a result, not subject to the restraints of the Cormerce O ause. Dollar
therefore, has no rights under the Cormerce C ause to enforce.
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CONCLUSI ON

Based on the foregoing, we AFFIRMthe judgnent of the district court.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.
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