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PER CURI AM

Tracy Buchanan, an Arkansas prisoner, appeals the district court's
dism ssal of his 42 U S.C. 8§ 1983 action as frivol ous pursuant to forner
28 U.S.C. § 1915(d) (now 8§ 1915(e)). W vacate and renand.

On Cctober 19, 1995, after being granted |leave to proceed in form
pauperis, Buchanan filed his section 1983 conplaint against the Cty of
Little Rock (City) and the Little Rock Police Departnent (Departnent),
al | egi ng use of excessive force; he sent copies of his conplaint to both
defendants. |n his conplaint and subsequent anendnents, Buchanan al |l eged
that on or about January 1, 1993, while effecting his arrest for public
i ntoxication, two unidentified police officers--one nmale and one fenal e--
broke his left shoul der. The magistrate judge reconmended dism ssing
Buchanan' s anended conpl aint without prejudice as frivol ous



pursuant to section 1915(d), reasoning that Buchanan had not alleged an
unconstitutional policy or custom the City could not be found |iable under
a theory of respondeat superior, and the Departnent was not a separate
suabl e entity.

Buchanan requested and was granted additional tinme to reply to the
nmagi strate judge's report, after he represented he was waiting to receive
the arrest report and his nedical records, which he said he had requested
pursuant to "the Freedomof Information Act." On January 16, 1996, within
the extended tine period, Buchanan filed objections and noved to further
amend his conplaint by nam ng and substituting the two police officers for
t he Departnent. Buchanan appended incident reports to the anended
conpl aint, which reflect that he was arrested by officers Sturdivant and
Jackson on Decenber 8, 1992, for public intoxication and failure to appear

Foll owi ng de novo review, the district court adopted the nmagi strate
judge's findings and recommendations, disnissed Buchanan's conpl aint
wi t hout prejudice pursuant to section 1915(d), and denied all pending
notions--including the notion to anend--as noot. Buchanan appeal s.

Cenerally, the determ nation of whether to allow a party to amend a
conplaint is left to the discretion of the district courts. See Hunphreys
v. Roche Bioned. Lab., Inc., 990 F.2d 1078, 1081 (8th Gr. 1993). However
in this instance we conclude that the district court abused its discretion

in denying Buchanan leave to anend his conplaint, as his proffered
amendrrent woul d have cured the defects of the original conplaint. See Vald
v. Southwestern Bell Corp. Custontare Med. Plan, 83 F.3d 1002, 1005 (8th
Gr. 1996) (leave should be freely granted and nay be denied if anendnent
woul d be futile); see also Denton v. Hernandez, 504 U S. 25, 34 (1992)
(appel l ate court reviewing a 8 1915(d) dismi ssal shoul d consider whether

the district court abused its discretion by dismssing the conplaint
wi t hout | eave to anmend where proposed



anmendnent would have cured the defect). Significantly, we note that
al though the district court's dismssal was w thout prejudice, the three-
year statute of limtations expired Decenber 8, 1995, precluding Buchanan
fromre-filing his lawsuit. See Mrton v. Gty of Little Rock, 934 F.2d
180, 183 (8th Cr. 1991) (statute of limtations in Arkansas for 8§ 1983
action is three years); Ark. Code Ann. § 16-56-105 (M chie 1987).

Wiile the record is insufficient for a decisive answer on this issue,
it further appears Buchanan's January 16 proposed anendnent--which
substituted the naned officers for the Departnent--may relate back to the
original, timely conplaint, as the proposed anendnent related to the sane
occurrence, and the naned officers may have had notice of the pending suit
within the limtations period. See Fed. R Civ. P. 15(c)(3); Schrader v.
Royal Caribbean CGruise Line, Inc., 952 F.2d 1008, 1011 (8th Cr. 1991); see
also Urrutia v. Harrisburg County Police Dep't, 91 F.3d 451, 453-55 (3d
Cir. 1996) (abuse of discretion in denying leave to add or substitute

i ndi vidual police officers as defendants; proposed anendnent would rel ate
back to the original conplaint as long as the police officers would not be
prejudiced in maintaining defense on the nerits).

As the Rule 15(c) requirenents "raise factual issues not susceptible
to determination at the appellate level," MCQurry v. Allen, 688 F.2d 581
585 (8th Cir. 1982), we renmand to the district court to allowthe filing
of Buchanan's anended conplaint, and for a deternmnation of the

applicability of Rule 15(c), including an evidentiary hearing if necessary.

Accordingly, the judgnent of the district court is vacated and this
matter remanded for further proceedings.
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