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ALSOP, District Judge.

l. BACKGROUND

Keith H Blake (“Blake”) was indicted for being a felon in possession
of a firearm in violation of 18 U S.C. 8§ 922(g)(1), and for possessing
net hanphetanmine with the intent to distribute, in violation of 21 U S.C
8§ 841(a)(1l). After a two-day jury trial he was found guilty on both counts.
Bl ake appeals his conviction, offering four argunents in support of
reversal. First, Blake argues that the district court abused its discretion
when it pernmitted the Governnent to introduce evidence of Blake' s prior
felony convictions to prove his felony status for purposes of 18 U S.C. §
922(g) (1) after Blake had offered to stipulate to his status as a felon
Second, Bl ake argues that the district court abused its
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discretion by allowing a detective to testify about an informant’s out-of-
court st at enent identifying Blake as sonmeone who was selling
nmet hanphet am ne. Third, Blake argues that the district court abused its
discretion when it permtted a narcotics officer to provide expert w tness
testi nony about the significance of the firearm and the anmount of drugs
sei zed when Bl ake was apprehended. Fourth, Blake argues that a statenent
made by the prosecutor in closing argunent anobunted to prosecutorial
ni sconduct .

. ADM SSI ON OF FELONY CONVI CTI ONS

Bl ake argues that the district court abused its discretion when it
permtted the Governnent to introduce evidence of his four prior felonies
after Blake had agreed to stipulate to his status as a felon for purposes
of establishing the §8 922(g) violation. At trial the Governnent offered
certified copies of felony convictions for burglary, stealing, driving
whil e intoxicated, and stealing a notor vehicle, as well as fingerprints
linking Blake to the four felony convictions. Blake argues that under Fed.
R. Evid. 403 the evidence of his felony convictions should have been
excl uded because the probative value given his offer to stipulate to his
status as a felon was substantially outweighed by the danger of unfair
prejudice on the controlled substance charge. The district court,
consistent with prior Eighth Crcuit precedent, ruled that the Governnent
was not required to accept Blake's stipulation and could introduce evi dence
of the convictions but not evidence of the facts wunderlying the
convi cti ons.

Shortly before oral argument on Bl ake's appeal, the Suprene Court
i ssued a decision in Ad Chief v. United States, 117 S. C. 644 (1997)
whi ch reverses wel | -established Eighth Grcuit |aw and

'See, e.09., United States v. Diggs, 82 F.3d 195, 197 (8th Cir.
1996) cert. denied, 65 USLW 3309 (U S. OCct. 21, 1996); United
States v. Franik, 7 F.3d 811, 813 (8th G r. 1993).
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| ends substantial support to Blake's argunent that it is an abuse of
di scretion to adnit the record of conviction when an adnission is
avai |l abl e. In Ad Chief a nmajority of the Suprene Court agreed that 8§
922(g)(1) and its prior conviction elenent present a problemin that “the
nane or nature of the prior offense generally carries a risk of unfair
prejudice to the defendant.” 1d. at 652. The majority observed that while
the risk of prejudice posed by the evidence of prior convictions may vary
from case to case, the risk “will be substantial whenever the official
record offered by the governnent would be arresting enough to lure a juror
into a sequence of bad character reasoning.” |d.

In the instant case the Court finds that the record of Blake' s prior
convi ctions was enough to lure jurors into “a sequence of bad character
reasoni ng” on the conpani on charge of possession with intent to distribute.
The record of convictions showed Blake had four prior felonies, and
al t hough no conviction was for distribution of a controlled substance the
number and nature of his prior felonies, especially given that the
Governnent did not offer abundant evidence to show intent to distribute,
was sufficient to create a substantial risk of unfair prejudice. According
to dd Chief when there is a substantial risk of unfair prejudice and there
is no cognizable difference between the evidentiary significance of an
adm ssion and of the legitimately probative conponent of the official
record, under Rule 403 the risk of unfair prejudice outweighs the probative
value of the official record, and it is an abuse of discretion to submt
the record when an adm ssion is available. Id. at 655. The Court finds that
the evidentiary value of the official record offered to show Bl ake’s prior
felony convictions was not cognizably different than that of an adm ssion,
and according to A d Chief as Blake had offered to stipulate to his status
as a felon, adnitting the record of conviction into evidence was an abuse
of discretion.



In determ ni ng whether evidentiary rule violations require reversa
the Court applies the Fed. R Crim P. 52(a) harm ess error analysis. See
United States v. DeAngel o, 13 F. 3d 1228, 1233 (8th Gr. 1994). In Ad Chief
t he Suprene Court expressed no opinion on whether failing to exclude a

record of conviction is harnless error. Under Rule 52(a) “[o]nly if the
jury may have been ‘substantially swayed by inproperly adnitted evi dence

must we reverse the conviction.”ld. (citing United States v. Davis, 936
F.2d 352, 355 (8th Cir. 1991)). Before nmmking a deternination on whether
t he admi ssion was harnmless error, the Court will exam ne Bl ake's second
argunent for reversal

I11. ADM SSION OF | NFORVANT' S OUT- OF- COURT STATEMENT

Bl ake argues that the court abused its discretion when it adnitted
an out of court staterment froman unidentified confidential informant which
purported to identify Blake as a nethanphet ani ne deal er. The gover nnent
offered the confidential informant’s statenent through a deputy who spoke
with the informant prior to obtaining a search warrant for Blake's
resi dence. The governnment maintains that it offered the testinony to show
the basis for comrencing a police investigation, not as evidence of Blake's
guilt, and that according to United States v. King, 36 F.3d 728, 732 (8th
Gr. 1994) such an out-of-court statenent is not considered hearsay. The

jury was instructed on two different occasions to consider the statenent
only as background infornmation explaining the issuance of the search
warrant and not for its truth or as evidence of Blake' s guilt.

Al though an out-of-court statenent nmay be adnissible for the linmted
purpose of explaining to the jury why a police investigation was
undert aken, the Court finds nothing in the record to show that the
propriety of the investigation was in issue or that the evidence was
relevant to an issue at trial. Were the



only possible relevance of the out-of-court statement is to show the
defendant committed the act he has been charged with, the statenment is not
properly adm ssible for a non-hearsay purpose. See United States v. Azure,
845 F.2d 1503, 1507 (8th G r. 1988).

V. CONCLUSI ON

Having found that evidence pertaining to Blake's prior felony
conviction and the informant’s out-of-court statenent were inproperly
admtted, and considering the other evidence offered at trial to show that
Bl ake possessed nethanphetamine with an intent to distribute, the Court
cannot conclude that the jury may not have been substantially swayed by the
improperly admtted evidence, and therefore the errors are not harni ess and
reversal is required. The Court need not address Blake's renanining
argunents for reversal, however on retrial the Court is confident that with
respect to the adnission of expert testinony fromthe narcotics officer,
Corporal Wakefield, the district court wll admt relevant opinion
testinmony only to the extent it is wthin the expert’'s specialized
know edge and consistent with our prior decisions. See United States v.
Boykin, 986 F.2d 270, 275 (8th G r. 1993).

For the reasons stated herein, we reverse the judgnent of the
district court and renmand the case for further proceedi ngs consistent with
t hi s opi ni on.
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