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PER CURI AM

From August 10, 1990, until Septenber 10, 1992, insurance
br oker Steven M Kennedy obtained errors and om ssions insurance
coverage from CGol den Eagl e I nsurance Conpany ("CGol den Eagle") on a
cl ai rs made basis. From Septenber 10, 1992, until February 2,
1993, Kennedy obtained siml|ar coverage fromthe Underwiters at
Ll oyd's of London ("LlIoyd' s"). During these periods, Kennedy
recei ved | arge prem um paynents fromhis customer, Shirley Henslin,
to pay for liability and cargo insurance for her interstate notor
carrier business, CAR Transportation Conpany. In April 1995, after



the insurers procured by Kennedy denied coverage for nunerous
ltability and cargo clains asserted agai nst CAR, Henslin sued the
i nsurers, Kennedy, Golden Eagle, and Lloyd's, seeking to hold sone
financially responsible party liable to provide the insurance
Henslin thought she had purchased.

Henslin's lawsuit, ultimately di sm ssed by the district court
for lack of federal jurisdiction, caused Lloyd s (represented by
plaintiff Kevin Gaeme Smth) to comrence this |awsuit against
Kennedy, Henslin, and Gol den Eagl e, seeking a declaratory judgnment
that Lloyd's need not indemify nor defend Kennedy against
Henslin's clainms of broker malpractice. Kennedy, who is now
i ncarcerated, defaulted. Henslin defended, opposing the relief
requested by Lloyd's. Gol den Eagl e defended and cross-clai med
agai nst Henslin, asserting that it, too, has no obligation to
i ndemmi fy or defend Kennedy agai nst Henslin's clains.

Henslin now appeals the entry of judgnment in favor of Lloyd's
and Col den Eagl e. As to Lloyd's, the district court! concluded
that there is no coverage under the policy it issued to Kennedy
because Henslin nmade no errors and om ssions clains, and Kennedy
gave Lloyd's no notice of any unasserted clains, during the policy
period. As to CGolden Eagle, the court first entered a default when
Henslin failed to plead in response to Golden Eagle's cross claim
It then denied Henslin's notion to set aside the default because
"there has been absolutely no attenpt to show any cause, nmuch | ess
good cause, for the failure to tinely respond.” However, the court
del ayed entering judgnent of default until after it granted summary
judgnent in favor of Lloyd's on the nerits of its claim

On appeal, Henslin first argues that the court erred in
granting summary judgnent in favor of Lloyd s because an insurer

The HONORABLE H. FRANKLI N WATERS, Chief Judge of the United
States District Court for the Western District of Arkansas.

-2



"may not disclaimliability based upon inactions of the insured"
(Kennedy), and because the court in any event should not have
relied upon Lloyd' s affidavit stating that it had received no
timely notice of clains. Wth a clains made policy, the insurer
need not show it was prejudiced by the lack of tinely notice
because notice within the policy period "defines the limts of the
insurer's obligation." Lexington Ins. Co. v. St. Louis Univ., 88
F.3d 632, 634 (8th Gr. 1996). Therefore, after careful review of
the record, we affirmthe grant of summary judgnment for the reasons
stated in the district court's May 16, 1996, Menorandum Opi ni on.
See 8th Cir. Rule 47B.

Henslin next contends that the district court abused its
di scretion in entering default judgnent in favor of Gol den Eagl e.
Henslin argues that Gol den Eagle was not prejudiced by Henslin's
i nadvertent failure to reply to Golden Eagle's cross claim and it
is therefore unjust to deprive Henslin of this substantial claim by
default. However, Henslin ignores the fact that the district court
del ayed entering default judgnent until it ruled on the nerits of
Ll oyd's claim Like Lloyd' s, Golden Eagle issued clains made
policies to Kennedy, and Henslin admtted to the district court --
al beit somewhat anbiguously -- that she could not recover from
Colden Eagle if Lloyd' s prevailed on the nmerits of the clains-nmde
policy issue. 1In these circunmstances, the district court did not
abuse its discretion in entering default judgnment in favor of
Gol den Eagl e.

The judgnent of the district court is affirned.
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