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MN Ag, Inc., Richard Field and
Clark Field,

Appel | ant s,
Appeal fromthe United

States District Court for
the District of M nnesot a.

V.

New Hanpshire | nsurance Conpany,

b I R R R

Appel | ee.

Subm tted: Decenmber 9, 1996

Fil ed: February 26, 1997

Bef ore BOMAN and LAY, Circuit Judges, and SMTH," District Judge.

SMTH, District Judge.

Appel | ants appeal the order of the District Court? granting
appel lee’s notion for sunmary judgnent. The facts of the case are
not in dispute

Appel | ee New Hanpshire | nsurance Conpany (“New Hanpshire”) was
the property insurer for Carkfield Drying for the period July,
1991 to July, 1992. In Septenber 1991, C arkfield Drying filed a
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Chapter 7 bankruptcy petition. R chard and dark Field, principals
of Clarkfield Drying, leased the drying plant to MW Ag, Inc.
Richard and dark Field are principals of that corporation as well.
MWV Ag continued to pay the insurance prem uns to New Hanpshire in
order to continue insurance coverage on the property.

On June 16, 1992, a tornado hit the city of Carkfield,
causi ng extensive damage to the drying plant. The Chapter 7
bankruptcy trustee instituted adversary proceedi ngs agai nst New
Hanpshire demandi ng insurance proceeds for the property damage.
New Hanpshire paid $453,870.68 into the Bankruptcy Court. The
trustee retained the nonies and assigned the bankruptcy estate’s
remaining rights under the policy to the Fields and MN Ag
(collectively “MN Ag”). MWV Ag, as assignee of the insurance
pol i cy, demanded nore noney from New Hanpshire. MNAg, through its
attorney, participated in ongoing negotiations with New Hanpshire,
represented by its attorney M chael Baxter (“Baxter”).

Because the insurance policy mandated that a suit under the
i nsurance policy nust be brought within two years of the date of
the actual loss (the “contractual limtation”)3 when MN Ag's
di scussions with New Hanpshire failed to result in a satisfactory
settlenent, MN Ag drafted a lawsuit against New Hanpshire to
coll ect the nonies allegedly due under the contract. The |awsuit
was to be brought in Mnnesota state court. MN Ag called New
Hanpshire’s legal departnent to inquire as to the nane and address
of New Hanpshire's agent for service of process and was i nforned
that P. Foley was the proper agent for service and was given
Fol ey’ s address. Therefore, on June 13, 1994, MWN Ag nuailed by
express mail the conplaint and sutmmons to P. Foley. On June 14,

The contract provides:

No one may bring a | egal action against us under

this coverage Part C unl ess:

1. There has been full conpliance with all of the
terms of this coverage part; and

2. The action is brought wwthin two years after the
date on which the direct physical |oss or damage
occurr ed.



1994, MWV Ag delivered a copy of the conplaint and sunmons to Baxter
and mailed a copy of the conplaint and summbns to an insurance
investigator with the state of M nnesot a.

P. Foley was not in fact the agent for service of process for
New Hanpshire. The proper agent was Elizabeth M Tuck, who was
| ocated, coincidentally, at Foley's sane address.

On July 11, 1994, New Hanpshire renoved the suit to federal
court and on July 21, 1994, filed an answer asserting insufficient
service of process as a defense. On Decenber 29, 1994, New
Hanpshire was granted |leave to anend its answer and to assert a
countercl aim On Novenber 22, 1995, the district court entered
summary judgnment in New Hanpshire' s favor dism ssing the case for
failing to comence the lawsuit within the two year contractual
limtation period.

STANDARD OF REVI EW

W review a District Court’s grant of summary judgnent de
novo, applying the sane standards as the District Court. See D esa
v. St. Louis Community College, 79 F.3d 92, 94 (8th Gr. 1996).
Thus, the District Court’s decision is affirnmed if, viewing the

evidence in the light nost favorable to the nonnoving party, there
is no genuine issue of material fact and the noving party is
entitled to judgnent as a matter of law. Fed. R Gv. P. 56(c).

COVMENCEMENT AND SERVI CE OF PROCESS

The issue before this court is whether MW Ag’ s action agai nst
New Hanpshire was commenced within the two year contractual
[imtation period by properly serving New Hanpshire with process.

Federal courts follow state substantive |aw to determ ne when
an action is commenced for statute of limtations purposes. MWalker
V. Arnto Steel Corp., 446 U S. 740, 752-753 (1980). Under
M nnesota | aw an action is “comenced” by service of the sunmons on

a defendant, by acknow edgnent of service or by delivery to the
sheriff. Mnn.RGv.P. 3.01. Here, MNAg contends that its action
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agai nst New Hanpshire was commenced within the two year contractual
[imtation period because New Hanpshire was properly served with
t he summons and conplaint within that tinme period.

M nnesota Rule of Civil Procedure 4.03 allows for persona
service upon a foreign corporation by delivering a copy of the
summons and conplaint to an agent authorized to receive service of
summons. Rule 4.05 allows for service by mailing a copy of the
sumons and conplaint to the person to be served together with a
noti ce and acknow edgnment form The rule specifically provides:
“I'f acknow edgnment of service under this rule is not received by
the sender within the time defendant is required by these rules to
serve an answer, service shall be ineffectual.”

First, MN Ag contends that by mailing the sumobns and
conmplaint to P. Foley, whom MV Ag was led to believe was New
Hanpshire's registered agent, service was properly effected on
June 13, 1994 and the lawsuit was conmenced. It is undisputed,
however, that P. Foley was not New Hanpshire's regi stered agent for
service of process. It is also undisputed that MW Ag did not
provide P. Foley with the required acknow edgnment form and di d not
recei ve an acknow edgnent of service from New Hanpshire. Thus, it
is clear that service is ineffectual under Mnnesota’'s rule. This
is true even in those cases where defendant never returned
acknow edgnent of service but had actual notice of the lawsuit and
admtted that it received two summonses and conpl aints but nade a
corporate decision not to cooperate in service of process. See
Coons v. St. Paul Conpanies, 486 NW2d 771 (Mnn. C. App. 1992).
In these instances, plaintiff mnust secure personal service to

obtain jurisdiction. Thus, the service by mail on P. Fol ey was not
sufficient service of process to comence a suit under M nnesota
| aw.

Second, MW Ag argues that the delivery of a copy of the
summons and conplaint to Baxter, New Hanpshire' s attorney, was
effective service of process. There is no evidence in the form of
an affidavit or otherwise fromthe delivery service establishing
that the summons and conplaint were in fact delivered to Baxter on
June 14, 1994. Further, there is no support for MNVAg's position
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that Baxter is an “agent authorized expressly or inpliedly . . . to
recei ve service of sumons” nerely because Baxter negotiated with
MN Ag on behal f of New Hanpshire. Finally, although New Hanpshire
acknowl edges that at sone tine Baxter received a copy of the
summons and conplaint, such receipt does not constitute actual
notice that would obviate the need for sufficient service of
process. Coons v. St. Paul Conpanies, 486 NW2d 771 (Mnn. C.
App. 1992).

Alternatively, MWN Ag argues that service of process was
sufficient under New York |aw. However, CPLR 312-a (1993), which
governs service of process in New York state court, is not unlike

M nnesota practice which requires the recei pt of an acknow edgnent
of service fromthe defendant before service by mail is conpleted.
Al though an action is commenced in New York upon the filing of the
conplaint with the court clerk, service by mail is not sufficient
until the plaintiff receives and files defendant’s acknow edgnent
of service. CPLR 312-a(b). Thus, the actions taken by MW Ag to
ef fect service of process on New Hanpshire are not sufficient under
New York | aw.

WAl VER

MN Ag contends that the alleged insufficiency of its service
of process on New Hanpshire was waived by the actions of New
Hanpshire -- first, when the action was renoved by New Hanpshire to
federal court; second, when New Hanpshire filed its answer to the
conplaint; or third, when New Hanpshire filed an anended answer and
asserted a counterclai magai nst MV Ag.

While it 1is true that New Hanpshire's assertion of a
countercl aim agai nst MW Ag may have constituted a waiver of the
insufficiency of service of process, that waiver occurred in
Decenber 1994 - after the critical date of June 16, 1994 (the
contractual limtation date). MVAg argues that the waiver should
relate back to either the date the summons and conplaint were
mail ed to New Hanpshire (June 13, 1994) or the date that the
summons and conpl aint were delivered to Baxter (June 14, 1994).
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This Court agrees with the District Court that where service
of process is not effected upon the defendant, but where a
def endant wai ves that defect, an action is commenced for statute of
[imtations purposes on the date upon which the action resulting in
the waiver took place. In followng that rule, all of the actions
t aken by New Hanpshire which MV Ag contends constituted a wai ver of
insufficient process are irrelevant to this case because all of
those actions were taken after June 16, 1994. Therefore, although
any of those actions may have constituted a waiver, the suit
brought by MN Ag was not commenced wthin the contractual
limtation period. As such, summary judgnment is appropriate in
this case.

Therefore, the decision of the District Court is affirned.

A true copy.
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