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WOLLMAN, Circuit Judge.

Robert Mann appeals fromthe district court's Rule 41(b) dism ssal
of his conplaint. W reverse and renand.

On August 29, 1990, Mann fell fromthe roof of a building owned by
Kevin and Patricia Jakoubek. The Jakoubeks brought Mann to the energency
departnent at St. Louis University Hospital for treatnent of the fracture
in his right leg that Mann suffered in the fall. Approxinmately five hours
|ater, Mann was transferred to St. Louis Regional Hospital. Mann's right
leg was eventually anputated in Decenber of 1991, allegedly as a
consequence of negligent treatnent Mann received at the hospital



On August 28, 1992, Mann filed suit in the Crcuit Court of the Gty
of St. Louis, Mssouri, against the Jakoubeks, St. Louis University
Hospital, Lawence Lewis, MD., Kevin Baurmer, MD., John Kefalas, MD.,
Dougl as McDonald, MD., Jeffrey Kugler, MD., and an unknown enpl oyee or
enpl oyees of St. Louis University Hospital. Follow ng the renoval of the
case to district court, Mann's clains agai nst the Jakoubeks and Dr. Kugl er
were dismssed for failure to prosecute.

On Novenber 17, 1994, the district court issued a pretrial order that
directed the parties to conply with a nunber of requirenents not |ess than
ten days before trial. The trial date was continued a nunber of tines,
with trial finally scheduled to conmence on March 11, 1996, on Mnn's
clainms against the remmining defendants. The defendants filed their
required pretrial documents and information on March 1, 1996. Mann's then-
attorney, Drew Baebler, failed in all respects to conply with the pretrial
or der.

On February 21, 1996, the district court ordered Mann's expert, Dr.
Oppenheim to provide answers by March 5, 1996, to two questions he had
refused to answer in his Decenber 8, 1995, deposition. The answers were
not mailed until March 5, 1996, and the defendants did not receive them
until March 7, 1996.

On March 6, 1996, the defendants noved for dism ssal of Mann's case
with prejudice. On March 7, 1996, the district court granted the notion
explaining that Mann's failure to conply with the Novenber 17, 1994
pretrial order and his untinely response to the February 21, 1996, order
directly violated those orders and prejudi ced the defendants by inhibiting
their ability to prepare for trial

On March 7, 1996, Mann, through Baebl er, noved for dism ssal wthout
prejudice. In the notion, Baebler explained that the failure to conply was
due to his discovery of facts conpletely



destroying Dr. Qppenheim s credibility as a witness. Baebler stated that
he had learned during Dr. Oppenheims Cctober 10 and Decenber 8, 1995
depositions that Qppenhei mwas no | onger a licensed nedical doctor and that
two states had revoked his license for misusing his Drug Enforcenent Agency
privileges to prescribe narcotics for hinself and for nmking false
statenents under oath. Baebler also stated that he nobre recently
di scovered that Cppenhei m had been ordered to repay expert w tness fees for
lying about his credentials in open court. Baebler did not explain why he
failed to take pronpt action when these facts canme to his attention. The
district court denied the notion

Mann argues that his case should not have been disnissed wth
prej udi ce because he did not engage in willfully di sobedi ent or cal cul ated
conduct that warranted dism ssal. He suggests that the district court
shoul d have consi dered alternative, |ess-drastic sanctions.

We recogni ze the inportance of the expeditious treatnent of cases
inthe district courts and the right of parties not to suffer prejudice as
a result of an opposing party's dilatory conduct. To protect these
interests, a district court has the power to disniss cases when parties
fail to conply with its rules. See Fed. R Cv. P. 41(b); More v. St.
Louis Music Supply Co., Inc., 539 F.2d 1191, 1193 (8th Cir. 1976).

Nevert hel ess, "not every instance of failure to conply with an order
of court, however inexcusable, justifies total extinction of a client's
cause of action." Gvens v. AH Robins Co.. Inc., 751 F.2d 261, 263 (8th
Cir. 1984). "Dismissal with prejudice is an extrene sanction and shoul d

be used only in cases of willful disobedience of a court order or
persistent failure to prosecute a conplaint.” | d. A district court
shoul d wei gh the



court's need to advance its heavy docket against the consequence of
irreversibly extinguishing the litigant's claimand consi der whether any
| ess-severe sanction could adequately renmedy the effect of the delay on the
court and the prejudice to the opposing party. See More, 539 F.2d at
1193; see also Grland v. Peebles, 1 F.3d 683, 686-87 (8th Cir. 1993).

We agree that sanctions were certainly warranted for Mnn's
unjustified failure to conply with the district court's orders. D smssing
Mann's case wth prejudice, however, was disproportionate to his
transgression. Mann hinself did not engage in any intentional or willfully
di sobedi ent conduct designed to delay the proceedings or frustrate the
def endants' preparations for trial. Rather, the failure to conply was due
solely to Baebler's lack of diligence. Under the facts of this case, Mann
shoul d not be nade to shoulder such a grave consequence -- the total
extinction of his claim-- for Baebler's dereliction. See Mpore, 539 F.2d
at 1194.

Therefore, notwithstanding our reluctance to interfere with the
district court's managenent of its docket, we conclude that dism ssal
without prejudice is a nore fitting sanction here. See id. Such a renedy
will relieve the district court of the burden of Mann's unprepared case,
yet preserve Mann's day in court. Assessing costs against Baebler
personal ly, a sanction within the district court's power, see id. at 1193
n.2, woul d conpensate the defendants for the prejudice they suffered.

Accordingly, we reverse the order dismssing the action, and we
remand the case to the district court for entry of an order of disnissa
without prejudice. W leave it to the district court to deternine, inits
sound discretion, the costs to be assessed agai nst Baebler, as well as any
appropriate disciplinary action to be taken agai nst him
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