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l.

C ai rant Damian Flynn was born March 29, 1974. On August 27, 1978,
he was hit by a car and hospitalized. Flynn sustained a head injury, and
at first, doctors thought he did not suffer pernanent injuries. However,
doctors advised Flynn to return for foll owup checkups because of the
nature of the accident.

About a year after the accident, Flynn began conpl ai ni ng about pain
in his calf. Since then, Flynn has suffered from sporadic pain in his
foot, ankle, leg, hip, back, and neck. He also has a leg-length
di screpancy. Admin. Tr. at 150. Flynn, though, does not take nedication
for these physical inpairnents, and he is not presently receiving any
nedi cal treatnent for these inpairments.

In addition to these physical inpairnents, Flynn has a |earning
disability. Admn. Tr. at 191; but see id. at 275 (suggesting that Flynn
does not have a learning disability but rather he has long-term
consequences fromhis head injury). During his school career, Flynn has
had difficulty with reading, witing, and arithnetic, and was placed in
speci al education classes. See id. at 153, 160-61, 250. Flynn eventually
dropped out of school when he was in the tenth grade. [|d. at 59.

The record is consistent as to the extent of Flynn's |earning
i mpai rnents. Tests throughout the years have shown that Flynn scores
poorly on auditory nenory and association tests. |1d. at 190; see also id.
at 153-54, 238. These test scores explain Flynn's problens with readi ng,
writing, and arithnetic.

In addition to scoring |l ow on certain tests, and having problens wth
reading and witing, Flynn scores low on tined tasks, id. at 165, and has
difficulty following nore than two verba



directions at a tine. Id. at 61-62, 243. At | east one doctor has
concl uded that Flynn has poor executive ability, bad adaptability, and sl ow

nmental processing speed. 1d. at 275. Finally, in social settings, Flynn
tends to be a loner with | ow self-confidence. 1d. at 273. He also | acks
certain social skills. 1d. at 191

A review of the record, however, is not conplete without noting that
Flynn is an intelligent young man with specific talents and skills. For
exanpl e, he has an above average 1Q and he scores very high on tests that
nmeasure visual and creative abilities. 1d. at 164, 166, 238. As a child,
he had a very good vocabul ary, id. at 244, and good conprehension skills.
Id. at 250. Furthernore, Flynn is a talented artist who is aware that
there is at least a small market for his work. 1d. at 65-66, 272.

Throughout the years, evaluating psychol ogists and teachers have
noted that Flynn works diligently on tasks that interest him and becones

frustrated at tasks that are nore difficult for him Id. at 160. At
ti mes, teachers have described Flynn as “lazy and not notivated.” 1|d. at
160; see also id. at 184. Teachers also have attributed part of Flynn's
| earning problens in school to his poor attendance record. |d. at 185,
187.

Since quitting school, Flynn has started working on his GED. 1d. at
60. In his free tine, he reads comc books and TV Quide, but wth
difficulty. 1d. at 38-39. He also watches tel evision, draws pictures, and
visits his friends. He often neets his friends downtown by taking a bus.
While at first he has difficulty getting around a new city using public
transportation, after he learns the routes, he has little difficulty. 1d.
at 67. He also knows how to read bus maps and tinetables. 1d. at 44-45.
At hone, Flynn perfornms household chores such as vacuum ng, cooking, taking
out



the garbage, nowing the lawn, and taking care of his cat. [|d. at 46, 53,
62.

Agai nst this background, Flynn's nother initially filed a child's
suppl enent security incone (SSI) claimon his behalf on March 19, 1980.
The agency denied the application. Flynn's nother subsequently filed a
second application on Cctober 2, 1985. This tine, the agency approved
benefits through March 1986 at which tine the agency termnated Flynn's
benefits because of his nother’s excess incone.

The instant case began when Flynn's nother filed a third application
on July 22, 1987. The agency denied this application; however, the case
was reopened after the Suprene Court nodified the analysis required to
determ ne whether a child is disabled. Subsequently, Flynn filed a new
application for benefits as an adult on January 27, 1993. The
Adm ni strative Law Judge (ALJ) considered the two pendi ng applications and
deni ed benefits. The Appeals Council denied review on January 9, 1994.
The district court affirnmed, and Flynn filed this appeal

We review the ALJ's decision in which he found that Flynn was not
di sabled as a child and was not disabled as an adult. Pursuant to 20
C.F.R § 416.924, the ALJ found that Flynn had severe inpairnents but that
they were not conparable to those which would have disabled an adult.
Accordingly, the ALJ found that Flynn was not disabled as a child. Next,
the ALJ consi dered whether Flynn was disabled as an adult. Pursuant to 20
C.F.R 8§ 416.920, the ALJ again found that Flynn's inpairnents were severe.
The ALJ then found that Flynn's inpairnments did not neet or equal the
criteria of any inpairnent listed in Appendix 1. The ALJ next found that
Flynn had no past relevant work, and, therefore, he had to



determ ne whether Flynn's inpairnments prevented him from doi ng any ot her
wor K. The ALJ concluded that Flynn could perform work found in the
nati onal econony, and that Flynn's main problem was that he was not
notivated. Accordingly, the ALJ found that Flynn was not disabled as an
adul t .

.

In reviewing the decision of the ALJ, we nust affirm if it is
supported by substantial evidence based on the record as a whole. Snith
v. Shalala, 31 F.3d 715, 717 (8th Gr. 1994); see also 42 U S. C. § 405(9g).
“Substantial evidence is |less than a preponderance, but enough so that a
reasonable mnd mght find it adequate to support the conclusion.” Qberst
v. Shalala, 2 F.3d 249, 250 (8th Gr. 1993). Therefore, “[we do not
rewei gh the evidence or review the factual record de novo.” Naber v.
Shalala, 22 F.3d 186, 188 (8th Gr. 1994)(citation omtted). Rather, “‘if
it is possible to draw two inconsistent positions fromthe evidence and one
of those positions represents the agency’'s findings, we nust affirmthe
decision.”” (oerst, 2 F.3d at 250 (quoting Robinson v. Sullivan, 956 F.2d
836, 838 (8th Cir. 1992)).

A
On appeal, Flynn makes four argunents. First, Flynn contends that
the ALJ failed to make specific findings of fact regarding claimnt’s
i mpai rnents.

Flynn concedes he raises this issue for the first tine on appeal.
Odinarily, issues raised for the first tine on appeal wll not be
considered unless the clainmnt can show that manifest injustice would
ot herwi se result. See Msner v. Chater, 79 F.3d 745, 746 (8th Cr.
1996) (citing Novotny v. Chater, 72 F.3d 669, 670 (8th Cir. 1995); Oanbey
v. Shalala, 5 F.3d 342, 345 (8th Cir.




1993)). Flynn has not nade this showi ng. However, even if we considered
the nerits of Flynn's argunent, we would not disturb the ALJ's deci sion
as his findings of fact are adequately set forth in his decision. Admn.
Tr. 20-22. Therefore, we find Flynn's first argunment to be without nerit.

B
Flynn's second argunent is that the ALJ failed to include all of
Flynn's inpairnents in questioning the vocational expert. Agai n, we
di sagr ee.

A vocational expert's testinony “based on a properly-phrased
hypot hetical question constitutes substantial evidence.” See Roe v.
Chater, 92 F.3d 672, 675 (8th Gr. 1996)(citations onmitted). |In contrast,
a hypothetical question that does not take into account all relevant
i mpai rrents does not constitute substantial evidence to support the ALJ's
deci si on. See H nchey v. Shalala, 29 F.3d 428, 432 (8th Cir.
1994) (citation onmtted). Finally, a properly-phrased hypothetical question

only has to include those inpairnents that the ALJ finds are substantially
supported by the record as a whole. 1d. (citation onmitted).

In this case, the ALJ' s hypothetical question to the vocational
expert only included those inpairnments that the ALJ accepted as true. The
ALJ found that many of Flynn's problems were due to a |lack of notivation.
Admin. Tr. at 20 (stating Flynn “engages in any nunber of activities and
presents nore as an idle teen rather than a young man with any real
disability”). Furthernore, the ALJ concluded that Flynn did not present
any evidence to show that the lack of notivation was related to a disabling
nmental inpairment. |d. Significantly, other than pointing to Dr. Gersh's
report, Flynn presents little evidence to



connect his lack of notivation to any disabling inpairnent. Therefore, it
was not error for the ALJ to limt his hypothetical question to only those
i mpai rnments which he accepted as true.

C.
Flynn's third argunent is that the ALJ inproperly applied the Pol aski
v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984), credibility analysis to
this case. In a nutshell, Flynn argues that “[t]he ALJ found that the
testinony regarding daily activities was credible. Hi s rejection of his
disability claimwas therefore erroneous.” Br. of Appellant at 19.

Al t hough the ALJ's decision nmay have been inproved with respect to
applying the Polaski credibility analysis, we cannot agree with Flynn's
pr emn se. It is perfectly appropriate for an ALJ to find a claimant’s
testinmony to be credible, but disagree with the claimant’s ultimte
conclusion of disability as derived from that testinony. Here, Flynn
sinmply disagrees with the ALJ's ultimate finding that Flynn is not
di sabl ed. Accordingly, we find this argunent w thout nerit.

D.

Finally, Flynn argues that we should consider Dr. Gersh's report and
award benefits based on this report when considered along with the record
as a whole. The ALJ did not have the benefit of reviewing Dr. Gersh's
report. However, the Appeals Council did review Dr. Gersh's report and
determned that the AL)'s decision was still supported by substanti al
evidence. The issue presented here is two-fold. First, we nust deternine
whether it is proper to consider Dr. Gersh’s report in ruling on this case.
Second, assuning that we should consider Dr. Gersh's report, we nust



determ ne how the report should be viewed in context of the record as a
whol e.

This Court previously considered this issue in Riley v. Shalala, 18
F.3d 619 (8th Cr. 1994). |In Riley, the claimnt argued “first, that the
Appeal s Council inproperly failed to consider [newly subnmitted evidence in

the formof nedical reports] and, second, that even if the Appeal s Council
considered them it wongly concluded that they provided no basis for a
grant of review of the administrative |law judge’'s decision.” 1d. at 622.
The Appeals Council in Riley considered the newy submtted nedical reports
but concluded that the ALJ' s conclusion should not be disturbed. The Court
concluded that remand to the ALJ for consideration of the report was
i nappropriate. 1d. at 622 (citations onitted). The Court further found
that once it was clear that the Appeals Council considered the new report,
then the Court’s role was to factor in the new report and determ ne whet her
the ALJ's decision was still supported by substantial evidence. 1 d.
(citation omitted). This required the Court to speculate on how the ALJ
woul d have weighed the newly subnmitted reports had they been avail abl e at
the initial hearing. See id.

We are in the sane position here. We nust consider Dr. Gersh's
report and al so consider how the ALJ woul d have wei ghed Dr. Gersh’s report
in making a final ruling. However, even considering Dr. Gersh's report,
the ALJ's decision is supported by substantial evidence in the record as
a whole. Qher than restating Flynn's strengths and weaknesses based on
intelligence tests, the only new relevant information is that Dr. Gersh
opines that Flynn “may not be able to work in a conpetitive enpl oynent
situation.” 1d. at 275. The Conmi ssioner, however, attacks Dr. CGersh’'s
“wor k” opinion, arguing that we should ignore his opinion. Wile we do



not conpletely ignore Dr. Gersh’s opinion on this issue, we note that Dr.
Cersh’s opinion is not a nedical opinion but an opinion on the application
of the statute. However, applying the statute is a task “assigned solely
to the discretion of the [Conmi ssioner].” See Nelson v. Sullivan, 946 F.2d
1314, 1316 (8th Gr. 1991). The Commissioner is correct; therefore, we do
not give weight to Dr. Gersh’s work opinion. W also note that except for

his work opinion, the report contains little, if any, additional evidence
not already contained in the record. Therefore, even considering Dr.
CGersh’s report, we find that the ALJ's decision is supported by substantia
evi dence.

In reviewing the record as a whole, it does not appear that Flynn's
problens are as liniting or as severe as he alleges, especially when it
cones to activities that interest him For exanple, despite a poor
attendance record in high school, Flynn wants to attend art school, Adnmin
Tr. at 275, an activity that interests him Flynn also goes to the novies
al nost every weekend. |d. at 52. He reads the TV Quide to determ ne when
tel evision shows are on that he wants to watch. The record reflects that
if notivated, Flynn participates in activities that require attendance and
punctuality.

For the reasons discussed in this opinion, we affirmthe decision of
the district court.
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