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McM LLI AN, Circuit Judge.

d en Reed, a federal inmate, appeals froma final order entered in
the United States District Court® for the Western District of Arkansas,
adopting the report and recomendati on of the
magi strate judge? and denying Reed's petition for post-conviction relief
pursuant to 28 U S.C. § 2255. United States v. Reed, Civil No. 95-5061
(WD. Ark. Nov. 17, 1995) (order). For reversal, Reed argues that the
district court erred in holding (1) his due process and confrontation

rights were not violated by the governnent's failure to disclose that a key
Wi tness had been granted i munity in exchange for testifying against him
and (2) his Sixth Anendnent right to effective assistance of trial counsel
was not vi ol at ed.

The Honorable H. Franklin Waters, Chief Judge, United States
District Court for the Western District of Arkansas.

The Honorable Beverly R Stites, United States Magistrate
Judge for the Western District of Arkansas.



For the reasons di scussed below, we affirmthe order of the district court.

BACKGROUND

FACTS RELATED TO PETI TI ONER S CONVI CTI ON

On Novenber 4, 1993, Reed, a forner accountant in Fayetteville,
Arkansas, and Ezra "Scotty" Maglothin, Jr., a forner attorney, were
indicted in federal court as co-defendants on three counts of nmail fraud
in violation of 18 U S.C. § 1341, one count of aiding and abetting nmai
fraud in violation of 18 U.S.C. 8 2, and one count of theft of governnent
property in violation of 18 U S.C. 8 541. These charges agai nst Reed and
Magl othin stemmed from an al |l eged schene to steal noney from Maglothin's
clients by fraudulently converting, for their own use, client npney
deposited in a trust account nmmintained by Maglothin at a Fayetteville
bank.

On Decenber 7, 1993, Maglothin filed a notion to sever the trial
which the district court granted. WMaglothin, at his own trial, testified
that Reed stole noney fromthe clients without authorization. He denied
havi ng any fraudulent intent in his actions involving bank statenents and
ot her correspondence. On March 2, 1994, Maglothin was acquitted on al
counts. On March 3, 1994, Reed's trial began, and Magl ot hi n was subpoenaed
by the prosecution to testify during Reed's trial. Maglothin again denied
any crimnal wongdoing, testifying that his intent was to protect and
invest the clients' noney rather than to defraud the clients.

On March 7, 1994, the jury convicted Reed on three counts of mai
fraud and a fourth count of theft of governnent property. Reed's theft of
governnment property conviction was set aside on a notion for judgnent of
acquittal. United States v. Reed, 851 F. Supp. 1296, 1309-12 (WD. Ark.
1994). The district court sentenced Reed to 24 nonths inprisonnent, two

years supervi sed



rel ease, and restitution in the anount of $193, 301.29. On appeal, Reed
argued the evidence was insufficient to prove nail fraud, but this court
di sagreed and affirned his convictions on those three counts. 1d., 47 F. 3d
288 (8th Cir. 1995).

FACTS RELATED TO NONDI SCLOSURE OF | MMUNI TY ALLEGATI ON

After Maglothin's and Reed's federal trials, the State of Arkansas
charged Maglothin with theft of property. Maglothin noved to disniss the
state charges on the ground that he had been granted "use immnity" for his
testinony during Reed's trial. JimRose, Maglothin's attorney throughout
the federal trial and subsequent proceedings, testified as a witness at a
pretrial hearing that, prior to Reed's trial, Rose discussed immunity for
Maglothin with P.K. Holnes, the U S. Attorney who prosecuted Reed's case,
and that Holmes had orally agreed to grant Maglothin use immunity. Hol nes
testified that he first becane aware of the use immunity issue after
Magl othin filed the notion to dismiss the crimnal charges in state court.
Hol mes testified that he distinctly renenbered rejecting Rose's request for
full immuunity for Maglothin the day before Reed's trial began, and he did
not recall telling Rose he would grant Maglothin use imunity. However,
Hol mes qualified his testinony by stating that Rose was known to himas a
trustworthy and honorabl e person and, even though he (Holnes) had no
recollection of granting use imunity, "[t]hat doesn't nean | didn't say
it." Holnes testified that he never intended to offer any kind of inmmunity
because he had no intention of further prosecuting Maglothin. Hol nes al so
testified that he was never asked to put any imunity agreenent in witing
or on the record.

The state trial court found that there was no proof of any immnity
agreenent between Maglothin and the governnent, and thus, no inmmunity
exi sted; accordingly, the state trial court denied Maglothin's notion to
di smiss the charges against him State v. Maglothin, No. CR 94-443 (Ark.
Cir. C. Washington County Sept. 16,




1994). Maglothin was convicted in state court on four counts of theft of
property and sentenced to twelve years inprisonnent. On appeal, the
Arkansas Court of Appeals affirmed. Maglothin v. State, 924 S.W2d 468
(Ark. C. App. 1996).

In the neantine, Reed had filed a 8§ 2255 petition alleging that (1)
the governnent failed to disclose that Mglothin had been granted use
imunity, in violation of Brady v. Maryland, 373 U. S. 83 (1963), and (2)
his trial counsel was ineffective under Strickland v. Washi ngton, 466 U. S.

668 (1984). An evidentiary hearing was held before a nagi strate judge, who
recommended that Reed's 8§ 2255 petition be denied. Reed's trial attorney,
R David Lewis, testified that the first tine he becane aware of any use
i mmuni ty concerning Maglothin was at the 8§ 2255 hearing. After receiving
additional testinony from Magl othin and Rose, the magi strate judge revi ened
the transcript of the state court pretrial hearing on Maglothin's notion
to dismss his criminal case on the ground of use imunity. The nagistrate
judge found that Maglothin had not been granted use inmunity pursuant to
18 U S.C. 8 6003. United States v. Reed, G vil No. 95-5061, slip op. at
7 (WD. Ark. Cct. 23, 1995) (report and recommendation). The nmgistrate
judge further held that, even assuming there had been an oral grant of use

imunity, the government's failure to disclose it was not material for
pur poses of applying Brady v. Maryland® nor did it actually prejudi ce Reed

for purposes of Strickland v. Washington.* |d. at 10.

Brady v. Maryland, 373 U S. 83, 87 (1963), held that "the
suppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evidence is materi al
either to guilt or to punishnment, irrespective of the good faith or
bad faith of the prosecution.”

“Under Strickland v. Washington, 466 U S. 668, 687, 694
(1984), a convicted defendant's claimof ineffective assistance of
counsel requires that the defendant show (1) counsel's performance
was deficient and (2) that deficient performance prejudiced the
defense such that, but for counsel's errors, the result of the
pr oceedi ng
woul d have been different.




ADDI TI ONAL FACTS RELATED TO | NEFFECTI VE ASSI STANCE OF COUNSEL CLAI M

Prior to Reed's crimnal trial, Reed's trial attorney requested that
Magl ot hi n send hi mcopi es of each and every check which Mgl ot hin cl ai ned
Reed wote without Maglothin's authority. Maglothin sent copies to Reed's
attorney, via facsinile transm ssion, of six checks totaling $1, 270. 00.
At Reed's trial, Maglothin testified that Reed all egedly took a nmuch | arger
amount of noney without authorization. Mglothin was not questioned about
the facsimle transnmitted checks, but the copies of the checks which
Magl ot hin sent to Reed's attorney were admitted into evidence during Reed's
testinony that he had specifically asked Maglothin to designate any
unaut hori zed checks. The governnent objected to such testinony, but the
district court found it admi ssible to inpeach Maglothin's testinony and
overrul ed the governnent's objection

At the 8§ 2255 hearing, Maglothin testified that the facsinile copies
of the checks were not inclusive but only exanpl es of nunerous unauthori zed
checks. Reed's trial attorney testified that he did not cross-exam ne
Magl ot hi n about the six checks because acknow edgi ng that those checks were
unaut hori zed woul d have been inconsistent with Reed's theory of defense
t hat he had done nothing wong and that Mgl othin had authorized himto
wite the checks.

The nmagistrate judge found that Reed's trial counsel had not been
ineffective. The nmagistrate judge found that the facsinile transm ssions
of the checks and rel ated conversations were adnitted i nto evi dence during
Reed's testinony and t hat additional cross-examn nation of Mgl othin would
not have changed the outconme of the trial. 1d.



Revi ewi ng the case de novo, the district court adopted the findings
and recomendations of the nmmgistrate judge and denied Reed's § 2255
petition. This appeal followed.

DI SCUSSI ON
USE | MMUNI TY
In 8§ 2255 proceedings, this court reviews a district court's
concl usions of |aw de novo. United States v. Duke, 50 F.3d 571, 576 (8th

Cir.), cert. denied, 116 S. C. 224 (1995). Reed argues that the
governnent's failure to disclose the grant of use imunity to Maglothin

violated his right to due process. Reed argues that the district court
erred in concluding that the disclosure of Maglothin's alleged use imunity
woul d not have affected the outcome of his trial. Reed mai ntains that
Magl othin agreed to testify as a governnent witness at Reed's trial only
because he had been granted use imunity and that, if the jury had known
that WMaglothin had been granted use inmmunity (or even that Maglothin
believed that he had been granted use immnity), the jury would have
attributed less credibility to Maglothin's testinony. See Gglio v. United
States, 405 U S. 150, 154 (1972) (non-disclosure of evidence affecting the
credibility of a witness falls within the scope of Brady v. Mryl and).

Reed al so argues that the non-disclosure of any evidence that notivated
Maglothin to enbellish or fabricate his testinony violated his
confrontation right under the Sixth Amendnent. Reed defines the issue
before this court as whether the governnent failed to disclose information
with inpeachnent value and not whether the formalities regarding the
granting of statutory imunity were observed

The governnent argues that there was no failure to disclose the grant
of use immunity because no use imunity agreenent exi sted. W agree.
Under 18 U . S.C. 88 6002 and 6003, a U S. Attorney nmay request a court order
conpel ling testinbny necessary



to the public interest when an individual invokes the privilege against
self-incrimnation, and the conpelled testinony or information directly or
indirectly derived fromthe testinobny may not be used agai nst the witness
in any crimnal case except for a prosecution for perjury. See Kastigar
v. United States, 406 U S. 441 (1972). Statutory use immunity can only be
granted upon request of the Attorney Ceneral. United States v. Robaina,
39 F.3d 858, 863 (8th Cir. 1994). W agree with the district court that
Magl ot hin was not granted use immunity. First, there was no evidence that

the US. Attorney at any tinme sought an application for use inmmunity
pursuant to 18 U S. C. 88 6002 and 6003. Second, the U S. Attorney did not
orally agree to grant use immunity to Maglothin. Mreover, the governnent
had no reason to assune that Maglothin believed he had been granted
statutory immunity.

In the alternative, Reed reiterates his argunent nade in state court
that, while his use immunity did not arise directly under 18 U S.C. 88 6002
and 6003 because the Attorney CGeneral did not approve the grant of such
immunity, the facts of his case neverthel ess created "equitable i munity"
because the prosecutor nade an express oral promise of immunity in exchange
for Maglothin's testinony agai nst Reed. Al though the concept of equitable
immunity is not well defined, Rowe v. Giffin, 676 F.2d 524, 526 n.3 (11lth
Cir. 1982), "the underlying principle is that when a prom se of inmmunity

i nduces a defendant to . . . cooperate with the governnment to his [or her]
detrinent, due process requires that the prosecutor's pronise be
fulfilled." United States v. Fuzer, 18 F.3d 517, 521 (7th Cr. 1994).5
Magl ot hi n ar gues t hat

The Fifth, Sixth, Seventh, and El eventh G rcuits and several
district courts have addressed the concept of equitable immunity.
See United States v. Fuzer, 18 F.3d 517, 521 (7th Cr. 1994);
United States v. Waver, 905 F.2d 1466, 1471-74 (11th Cr. 1990),
cert. denied, 498 U S. 1091 (1991); United States v. Keith, 764
F.2d 263, 264 n.1 (5th Gr. 1985); United States v. Short, 671 F.2d
178, 187 (6th CGr.), cert. denied, 457 U S. 1119 (1982); United
States v. MlLaughlin, 769 F. Supp. 45, 47 (D.N.H 1991), aff'd, 957
F.2d 12 (1st Cr. 1992); Arkebauer v. Kiley, 751 F. Supp. 783, 788
(C.D. IlIl. 1990), rev'd, 985 F.2d 1351 (7th Cr. 1993); United
States v. Cooke, 650 F. Supp. 991, 993 (D. Md. 1987); United States
v. Carpenter, 611 F. Supp. 768, 774-75 (N.D. Ga. 1985); United
States v. McBride, 571 F. Supp. 596, 615 (S.D. Tex. 1983), aff'd,
915 F.2d 1569 (5th G r. 1990) (table). However, the doctrine of
equi table i mmunity has never been considered by the Eighth Grcuit.

-7-



equitable immunity is enforceable to the sane extent as a formal grant of
imunity under 18 U . S.C. § 6003.

In analyzing Maglothin's equitable imunity theory, we agree with the
nmagi strate judge that there woul d have been no reason for the U S Attorney
to believe Maglothin would invoke his Fifth Amendrment privil ege agai nst
conpelled self-incrimnation or that use immnity would be required to
obtain Maglothin's testinony because Maglothin had already testified in his
own trial that he had commtted no crimnal wongdoing and bl anmed Reed for
the | osses suffered by his clients. United States v. Reed, slip op. at 8
(OCct. 23, 1995). W further agree with the nmagistrate judge that, even
assunming the Eighth Circuit would recognize the doctrine of equitable

imunity, the governnment's failure to disclose the grant of use immnity
was not material for purposes of applying Brady v. Maryland nor did it

actually prejudice Reed for purposes of applying Strickland v. Wshi ngton.
Id. at 10. W conclude that the district court did not err in holding that
Reed failed to show a violation of his due process or confrontation rights.

I NEFFECTI VE ASSI STANCE OF COUNSEL

We review the issue of ineffective assistance of counsel de novo and
review the district court's findings of underlying predicate facts under
the clearly erroneous standard. Aunman v. United States, 67 F.3d 157, 162

(8th Gr. 1995). Reed argues that he received ineffective assistance of
counsel at trial because his trial attorney failed to cross-exanine
Magl ot hi n about the six checks which Maglothin sent to Reed's attorney.



In order to establish a violation of the Sixth Arendnent right to
effective assi stance of counsel, a convicted defendant nust establish that
(1) trial counsel's performance was deficient and (2) the deficient
per formance prejudi ced the defense so as to deprive the defendant of a fair
trial. Strickland v. Washington, 466 U S. at 687; Sherron v. Norris, 69
F.3d 285, 290 (8th Cir. 1995). The proper standard for eval uating attorney
performance is that of reasonably effective assistance. Strickland v.

Washington, 466 U S. at 687. The defendant nust show that counsel's
representation fell bel ow an objective standard of reasonabl eness. 1d. at
688. Judicial scrutiny of counsel's perfornmance nust be highly deferentia
and the court nust indulge a strong presunption that counsel's conduct
falls within the wide range of reasonabl e professional assistance. |d. at
689. Wth regard to the required showing of actual prejudice, the
def endant nust show that there is a reasonable probability that, but for
counsel's deficient performance, the result of the proceedi ng woul d have
been different. 1d. at 694.

We agree with the mmgistrate judge's findings, adopted by the
district court, that (1) Reed failed to show that his trial attorney's
deci sion not to cross-exam ne Magl ot hin about the six checks was not sound
trial strategy and (2) even assuming his trial attorney should have cross-
exam ned Magl ot hi n about the copies of the six checks, Reed failed to show
that his trial attorney's failure to do so actually prejudiced his defense.
W therefore conclude that the district court did not err in holding that
Reed was not denied effective assistance of counsel

CONCLUSI ON

Accordingly, the order of the district court is affirned.



A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.
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