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SMTH, District Judge.

Murray appeals the District Court’s order dismssing five of
his six grounds for habeas corpus relief with prejudice, and
dismssing his sixth ground for relief wthout prejudice. W
vacate and remand with directions.

BACKGROUND

On August 27, 1991, Murray was convicted of el even counts of
crim nal sexual conduct involving three different mnors.
Specifically, (1) with respect to EE R E., he was convicted of one
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count of crimnal sexual conduct in the second degree, three counts
of crimnal sexual conduct in the first degree, and two counts of
crimnal sexual conduct in the third degree; (2) wth respect to
J.H S., he was convicted of one count of crimnal sexual conduct in
the second degree; and (3) with respect to J.F.J., he was convicted
of two counts of attenpted crimnal sexual conduct in the first
degree and two counts of crimnal sexual conduct in the second
degr ee. At sentencing, the trial court applied Mnnesota's
patterned sex offender statute, Mnn. Stat. 8§ 609.1352 and
sentenced Murray to a termof 282.5 nonths.

Mirray appeal ed to the Mnnesota Court of Appeals, raising two
issues. The first issue alleged there was insufficient evidence to
support the four convictions related to his involvenent wth
J.F.J., and the second issue alleged that the trial court’s
reliance on § 609. 1352 constituted an ex post facto application of
| aw because the statute was passed in August 1989 -- after the
incidents giving rise to five of his convictions involving ERE
The court of appeals affirnmed the convictions for crimnal sexual
conduct in the second degree involving J.F.J., but reversed the
convictions for attenpted crimnal sexual conduct in the first
degree. The court of appeals also agreed with Mirray’ s ex post
facto argunment and vacated four of the sentences related to his
conduct involving ERE., but affirnmed the remaining two sentences
because there was “sufficient evidence in the record to support
application of this statute to the crimnal acts involving ER E
in 1989 and 1990.” State v. Miurray, No. C7-92-468, slip op. at 9
(Mnn. &. App. Nov. 10, 1992). Upon further review, the M nnesota
Suprene Court nodified the remand order and instructed the trial
court to determne whether any of the conduct involving E R E
occurred after 8 609.1352 was passed. State v. Miurray, 495 N. W 2d
412, 412-13 (M nn. 1993).

Up to this point in tinme, Miurray was represented by counsel.

On remand, Miurray waived his right to representation and
represented hinself. At the resentencing hearing, Miurray all eged
that he was the victim of prosecutorial bias and selective
prosecution and that he had received i neffective assistance of



counsel at trial. He also orally argued that his right to be free
from double jeopardy had been violated because the prosecutor
pursued nultiple charges arising froma single course of conduct
and that there was insufficient evidence to convict himfor his
conduct involving E.R E The trial court sentenced Miurray to a
termof 162 nonths.

Murray then initiated his second direct appeal, and was
appoi nted counsel to aid this effort. 1In addition, as permtted by
Mnn. R Gim Pro. 28.02.5(1), Murray filed a supplenentary pro se
brief. Appointed counsel raised two argunents, contending that the
sentences were excessive under state law and that the district
court erred in departing from the guidelines. Miurray’'s pro se
brief raised, inter alia,? six argunents:

(1) the manner in which he was charged exposed himto doubl e
| eopar dy,

(2) Mnnesota |aw violated his equal protection rights in
that he received harsher treatnent than woul d have been
recei ved by an offender commtting identical acts but who
lived wth or was related to the victins,

(3) the state failed to prove that he used a position of
authority to cause ERE to submt to sexual acts (which
di stingui shes crimnal sexual conduct in the second
degree fromcrimnal sexual conduct in the third degree),

(4) conduct amounting to nothing nore than “hugs” with J.F. J.
was charged as, and forned the basis for a conviction
for, crimnal sexual conduct in the second degree,

(5 he was the victim of selective prosecution and
prosecutori al bi as, and he received ineffective
assi stance of counsel, and

(6) his sentence violated the E ghth Arendnent because it was
di sproportionate to the crinmes he commtted.

The M nnesota Court of Appeals affirnmed the trial court; wth
respect to the additional issues raised in Mirray’s pro se brief,

In addition to these issues, Miurray presented additional
argunents regarding the legality, under state law, of the trial
court’s decision to depart fromthe guidelines.
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the court declared that they “either were raised and deci ded on the
first appeal or were not litigated at the trial court level and
w Il not be decided on appeal.” State v. Miurray, No. Cl-93-1626,
slip op. at 5 (Mnn. C. App. Feb. 23, 1994). The court did not
di scuss whether Murray coul d present any of these issues in a post-

convi ction proceeding. The Mnnesota Supreme Court denied further
review w t hout comment.

Murray then instituted proceedings in federal court, seeking
a wit of habeas corpus. H's petition raises the sane issues
identified in the text above. The district court determ ned that
Murray had procedurally defaulted i ssues one, two, three, six, and
t hose portions of issue five that all eged prosecutorial m sconduct
because he failed to tinely present themto the state courts and
the court of appeals’ decision not to review those issues rested on
an i ndependent and adequate state bar. The district court also
determ ned that Murray had not exhausted all viable state avenues
for alleging ineffective assistance of counsel because Murray coul d
raise the issue in a state post-conviction proceeding. Finally,
the district court reviewed and rejected issue four on the nerits.
Murray now appeal s.

DI SCUSSI ON

“The federal habeas statute requires persons in state custody
who seek federal habeas relief to first exhaust available state
renedies.” Wayne v. Mssouri Bd. of Probation and Parole, 83 F. 3d
994, 996 (8th Gr. 1996); see also 18 U.S.C. 8§ 2254(b) and (c). A
petitioner who has not availed hinself of a state's post-conviction

procedure should be required to do so unless he has no avail abl e,
nonfutile renedies or the state waives the exhaustion requirenent.
Duval |l v. Purkett, 15 F.3d 745, 746 (8th Cr. 1994). The state has
not wai ved the exhaustion requirenent in this case, and Murray has

failed to pursue nonfutile post-conviction proceedings in state
court with respect to two of his clains: his claimof ineffective
assistance of counsel and his claim that his Ei ghth Amendnent
rights were violated. Wth regard to the fornmer, we note that



M nnesota courts have consistently held that “a direct appeal from
a judgnent of conviction is not the nost appropriate way to raise
a claim of ineffective assistance of trial counsel because the
reviewing court does not have the benefit of all the facts
concerni ng why defense counsel did or did not do certain things.”
Roby v. State, 531 N.W2d 482, 484 n.1 (Mnn. 1995) (quotation
omtted; enphasis added); see also Berg v. State, 557 N.W2d 593
(Mnn. C. App. 1996). Because M nnesota courts will “consider[]

i neffective-assistance clainms in postconviction proceedi ngs even
t hough [the] petitioner did not raise the clainms on direct appeal,”
Scruggs v. State, 484 NW2d 21, 25 (Mnn. 1992), we concl ude that
Murray has not exhausted his state renedies with respect to that

claim

We reach the sane conclusion with respect to Murray’s Eighth
Amendnent ar gunent . W have identified at least five cases in
whi ch the M nnesota Suprene Court has addressed the nerits of an
Ei ght Anendnent proportionality argunment that was first raised in
a post-conviction proceeding. Kromnga v. State, 311 N W2d 858
(Mnn. 1981); Carle v. State, 257 NWwW2d 544 (Mnn. 1977);
MlLaughlin v. State, 190 NW2d 867 (Mnn. 1971); Steeves v. State,
178 Nw2d 723 (Mnn. 1970); AOsen v. State, 177 N.W2d 424 (M nn.
1970). Conversely, we have been unable to find any cases in which

the M nnesota courts have indicated that such clains are not
appropriately raised in a post-conviction proceeding. In |ight of
the suprenme court’s past practice, and in the absence of contrary
direction, we are forced to conclude that a post-conviction
proceeding remains an appropriate vehicle to present Mirray’s
Ei ght h Amendnent ar gunent.

W are thus presented with a situation in which Mirray has
presented some unexhausted clains, some exhausted -- but
procedural ly defaulted -- clains,?® and one exhausted clai mthat had

In his initial appeal, Murray failed to allege (1) that he was
exposed to double jeopardy, (2) that his equal protection rights
had been violated, (3) insufficiency of the evidence with respect
to his conduct involving ER E , or (4) that he was prosecuted
because of bias or that the prosecutor otherw se
engaged in msconduct. Having failed to raise it at that tine,
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been properly presented to the M nnesota court for consideration.
Federal courts cannot maintain jurisdiction over so-called “m xed
petitions.” E.g., Castille v. Peoples, 489 U S. 346, 349 (1989);
Mictor v. Hopkins, 90 F.3d 276, 279-80 (8th Cr. 1996); Dianond v.
Wrick, 757 F.2d 192, 193 (8th Gr. 1985); Snethen v. N x, 736 F. 2d
1241, 1244 (8th Cr. 1984). When presented with a petition
cont ai ni ng bot h exhausted and unexhausted clains, a district court
must either dismss the entire claimw thout prejudice or permt
the petitioner to dismss the unexhausted clains. Dukes v.
Lockhart, 769 F.2d 504, 506 (8th Cr. 1985).

[11. CONCLUSI ON
For the foregoing reasons, the judgnment of the District Court

is vacated, and the case is remanded to the District Court with
directions to afford Murray a reasonabl e opportunity to dismss the
unexhausted clains; absent Mirray’s wllingness to do so, the
District Court should dismss the entire petition wthout

prej udi ce.

A true copy.

Att est:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.

Murray m ssed his chance; the trial court was not permtted to
consi der these issues on remand because the instructions fromthe
hi gher courts limted the issues to be considered. See Hal verson
v. Village of Deerwood, 322 NW2d 761, 766 (M nn. 1982; Duffey
v. Duffey, 432 NW2d 473, 476 (Mnn. C. App. 1988). Because of
Murray’'s procedural default, a federal court is unable to
consider his clains absent a showi ng of cause and prejudice.
Sawer v. Witley, 505 U S. 333, 337-39 (1992).
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