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MURPHY, Circuit Judge.

Terry A. Collins pled guilty to one count of interstate
transportation of stolen property in violation of 18 U S.C. §
2314 and was sentenced by the district court! to 24 nonths.
Col lins argues on appeal that his sentence was inproperly
enhanced and that the court erred in departing upward. W
affirm

From Sept enber to Decenber of 1993, Collins broke into and
stole itenms from nunerous | ocked storage units located in
Arkansas, &l ahoma, Texas, Kansas and M ssouri. Wen interviewed
while in custody by authorities in Bixby, Cklahoma, Collins
identified Truman Burgess as his partner in his crimnal
activity. Burgess was the owner of Truman’s Auction in
Tal | equah, Okl ahoma. Collins and Burgess would travel to an
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area, commt several burglaries, load the stolen goods into a
stock trailer, and return to Truman’s Auction in |l ahona.
Burgess woul d then sell the itens through the auction house and
split the proceeds with Collins. These burglaries resulted in
the present federal charges and five other felony convictions in
the states of Texas and Arkansas. There is evidence that Collins
al so participated in approxinmately 16 other burglaries for which
state or federal charges were never brought.

At sentencing, the district court considered Collins' state
convictions as relevant conduct under U S.S.G 8§ 1Bl1.3, rather
than using themto calculate his crimnal history. He thus
received zero crimnal history points, but the value of his
thefts was higher which raised his offense | evel one point. The
district court also inposed a four |evel enhancenent under
US S G 8 2Bl1.1(b)(4)(B) because Collins was “in the business”
of receiving and selling stolen goods. Finally, the district
court departed upward under U S.S.G 8§ 4Al1.3 because Col lins’
crimnal history category did not adequately represent the
seriousness of his past crimnal conduct.

The parties disagree as to the appropriateness of the
enhancenment and the upward departure. Collins argues his offense
| evel should not have been raised four points under U S S .G §
2B1.1(b)(4)(B) because he was not in the business of receiving
and transporting stolen goods. Collins also clains that the
upward departure was wong because it essentially double counted
his state convictions. The United States counters that there is
sufficient evidence to support the four |evel increase and that
the district court’s decision to depart upward was wthin its
di scretion.

Several standards of revi ew have been devel oped for
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review ng a sentence under the guidelines. The correct
application of the guidelines is a question of |aw subject to de



novo review. United States v. Werlinger, 894 F.2d 1015, 1016
(8th Gr. 1990). A factual determnation of the sentencing court

is reviewed under a clearly erroneous standard. See United
States v. Phillippi, 911 F.2d 149, 152 (8th Gr. 1990). A
decision to depart fromthe guidelines will be reviewed for an
abuse of discretion. See Koons v. United States, 116 S.C. 2035,
2047 (1996).

There is sufficient support in the record for the district
court’s decision to inpose the four level increase under U S S G
8§ 2B1.1(b)(4)(B). Truman’s Auction in Tallequah Ckl ahoma was a
busi ness which received and sold stolen goods. Collins was an
integral part of the schene by which the auction house received
and sold stolen goods. Since he split the proceeds of sales at
Truman’ s Auction house after the sales occurred, Collins was part
of a business which received and sold stolen goods. Collins was
thus in the business of receiving and selling stolen goods wthin
the nmeaning of U S.S.G § 2B1.1(b)(4)(B).?

The district court’s decision to depart fromthe guidelines
was not an abuse of discretion. There was anple evidence that

2Under the circunstances it is not necessary to choose between
the "fence" test and the "totality of the circunstances" test
devel oped in other circuits for interpreting 8 2Bl. 1(b)(4)(B)
The “fence” test requires proof that the defendant was a person
who buys and sells stolen property, and thereby encourages others
to commt property crinmes. See United States v. Warshawsky, 20
F.3d 204, 214 (6th Gr. 1994); United States v. Esquivel, 919
F.2d 957, 959 (5th Gr. 1990); United States v. Braslawsky, 913
F.2d 466, 468 (7th Cr. 1990). The “totality of the
circunstances” test requires examnation of all the facts to
assess the "reqgqularity and sophistication of a defendant’s
operation.” United States v. Zuniga, 66 F.3d 225, 228 (9th Cr
1995 (citation omtted); see also, United States v. King, 21 F.3d
1302, 1306 (3d Cir. 1994); United States v. St. Cyr, 977 F.2d
698, 703 (1st Cir. 1992).




Collins’ crimnal history category did not reflect the
seriousness of his crimnal activity. There is evidence that



Collins participated in approximately 16 burglaries for which
neither federal nor state charges were ever brought. Uncharged
conduct can properly be considered when departing under U S. S G
8 4A1.3. See United States v. Harris, 70 F.3d 1001, 1003 (8th
Cr. 1995). These 16 instances of uncharged conduct were not

considered in calculating his offense | evel, and there was an
appropriate basis for departure. The district court’s decision
to depart upward was not an abuse of discretion

Collins also conplains that the district court junped over
several categories in departing upward. The district court
departed fromthe guidelines by treating Collins’ crimnal
hi story category as category IV instead of |I. It concluded that
Collins “stole property fromstorage units in at |east five
states over a lengthy period of tinme” and that a crimnal history
category of | was “not appropriate relative to the anount of
burglaries [he commtted].” This court has indicated that a
court should proceed step by step in deciding on the degree of
departure:

To i npose an upward departure under 8 4Al.3, the
sentencing court first nust proceed along the crim nal
hi story axis of the sentencing matrix, conparing the
defendant’s crimnal history with the crim nal
hi stories of other offenders in each higher category.
Though our prior cases do not make conpliance with
8§ 4A1.3 a ‘ritualistic exercise,’” the record nust
reflect that this Quideline has been properly applied.

United States v. LeConpte, 99 F.3d 274, 280 (8th Gr. 1996)
(citations omtted). Although the district court did not

specifically nention that it had considered each internedi ate
crimnal history category, its findings were adequate to explain
and support the departure in this particul ar case.



For these reasons we affirmthe sentence of the district
court.
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