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PER CURI AM

Jimand Patsy Todd, on behalf of their mnor child, Jacob Todd, filed
this action against the Ekins school district and several of its
enpl oyees, both in their official and individual capacities. They alleged
violations of the Individuals with Disabilities Education Act (IDEA), 20
U S.C 88 1400 to 14910; section 504 of the Rehabilitation Act of 1973, 29
US C 8§ 794; and 42 U.S.C. § 1983. The district court denied qualified
immunity to defendants in their individual capacities on a notion to
dismss, and we affirmin part and reverse as to one claim

The conplaint alleged that on Novenber 17, 1994, Jacob, a fourth
grade special education student with nuscul ar dystrophy,



fell from his unbuckl ed wheel chair and broke his |l eg while being pushed to
the playground over a rough and uneven field by a fellow student. The
Todds requested conpensatory damages of $500, 000 for Jacob's broken |eg,
nedi cal expenses, pain and suffering, permanent disability, damage to his
sel f-est eem and confi dence, dimnished nobility and health, |oss of earning
capacity, and likelihood of a shortened |ongevity, and punitive damages of
$1 mllion.

W review the district court's denial of a notion to disniss on the
basis of qualified immunity de novo, viewing the allegations in the
conplaint in the light nost favorable to the plaintiff and accepting them
as true. Hafley v. Lohman, 90 F.3d 264, 266 (8th Cir. 1996), petition for
cert. filed, 65 U S.L.W 3433 (U.S. Dec. 2, 1996) (No. 96-906). At this
early stage, qualified immunity would be granted only if inmunity is

established on the face of the conplaint. 1d. W wll address only the
gqualified inmunity issue at this stage; we will not address other issues
before the district court, such as whether the allegations in the conplaint
were pled with sufficient specificity. See id.

W find that the Todds did not assert a clai munder the | DEA as they
did not claimreinbursenent for any expenses they paid to ensure Jacob's
safe transportation. See Heidemann v. Rother, 84 F.3d 1021, 1032-33 (8th
Cir. 1996) (general and punitive damages not available under |DEA for

injuries such as pain and suffering, enotional anxiety, distress, and | oss
of skills; damages limted to rei nbursenent of expenses). Thus, we dismnss
the Todds' IDEA claim See Seigert v. Glley, 500 U S 226, 232 (1991)
(whet her federal right has been violated is "necessary conconitant" of

whet her right was clearly established and objectively discernible).

The Rehabilitation Act prevents discrimnation on the basis of
handi cap, and damages are not linmited as they are under the |IDEA  See
Rodgers v. Magnet Cove Pub. Schs., 34 F.3d 642, 643-44 (8th Cr. 1994).
But cf. Mdreno v. Consolidated Rail Corp., 99 F.3d




782, 791 (6th Cr. 1996) (en banc) (punitive danages not avail abl e under
Rehabilitation Act). The Todds alleged in the conplaint that Jacob "was
excluded fromthe benefits of the Defendants' prograns solely because of
his disability" and that defendants discrimnated against Jacob by
intentionally using unsafe conditions, nanely the "unl evel and uni nproved
field," to transport him They also alleged that defendants acted with
"thought| ess indifference and an intentional disregard" for Jacob's safety.
These al l egations are sufficient to state a clai munder the Rehabilitation
Act. See 29 U S.C. § 794(a); Heidemann, 84 F.3d at 1032 (quoti ng Monahan
v. State of Nebraska, 687 F.2d 1164, 1171 (8th Cir. 1982), cert. denied,
460 U. S. 1012 (1983)) (defendants nust have acted with "bad faith or gross
m sj udgnent ") .

The regulations inplenmenting the Rehabilitation Act require the
school district to provide Jacob with a free appropriate public education,
including "related aids and services." See 34 C.F.R § 104.33 (1994).
I ncl uded are non-academ c services, such as transportation. 34 CF.R
8 104.37 (1994). W agree with the district court that inplicit in the
transportation requirenent is the requirenent of safe transportation. Cf.
WB. v. Mitula, 67 F.3d 484, 501 (3d GCir. 1995) (inplicit in "child find"
duty in IDEA is requirenent that the duty be discharged within reasonabl e

time; no qualified inmunity). Thus, we agree that Jacob's right to safe
transportation in and around the school was clearly established under the
regul ations, and that defendants shoul d have reasonably known they were
violating that right by allowing an untrained fourth grader to push Jacob's
wheel chair, without buckling his seatbelt, over a rough and uneven field.
See Heidenmann, 84 F.3d at 1028 (qualified imunity standard). Wether they
did so with the required nental elenment is a question of fact that we nay

not address in this appeal

As to the section 1983 claim the Todds alleged that defendants
"established a custom policy, and consistent practice"



of denying Jacob his rights. W find that they stated a sufficient section
1983 claim based on the substantive rights in the Rehabilitation Act.
Accordingly, we renand for the district court to disnmiss the |DEA claim
but affirmthe denial of qualified i Mmunity on the Rehabilitation Act and
section 1983 cl ai ns.

We grant appellants' notion to strike the hearing officer's report
from appel | ees' addendum See MIler v. Benson, 51 F.3d 166, 168 (8th Cr.
1995).
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