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MORRI S SHEPPARD ARNOLD, Circuit Judge.

Charles W Adans appeals the denial of a notion nade pursuant to 18
US C 8§ 3582(c)(2) to reduce his sentence because of an anendnent to the
federal sentencing guidelines applicable to his case. W reverse and
remand for resentencing.

l.

When federal drug enforcenent agents entered property that M. Adans
owned with his wife, they discovered one hundred and ten marijuana plants
growi ng there. A seven-count indictnent against M. Adans, his wife, and
his son for the manufacture and possession of narijuana resulted. This
i ndi ct nrent was subsequently dism ssed, in accordance with the terns of a
pl ea agreenent, and the governnent filed informations charging M. Adans
with the manufacture of seventy-three plants and his son with the



manuf acture of thirty-seven plants. Charges against Ms. Adans were
di smi ssed.

The plea agreenent recited that the parties had stipulated "that the
nunber of marijuana plants manufactured (cultivated) in this case, that are
readily provable by the governnment as attributable to this defendant,
Charles W Adans, were seventy-three (73) narijuana plants." The
agreement, however, acknow edged, as it had to, that "the sentencing judge
is neither a party to nor bound by this agreenent and is free to inpose a
sentence up to the maxinmum penalties as set forth elsewhere in the
agreerment.” This is in accordance with U S.S.G § 6Bl.4(a) and § 6B1. 4(d)
which provide, respectively, that while "[a] plea agreenent my be
acconpanied by a witten stipulation of facts relevant to sentencing,"
nevertheless "[t]he court is not bound by the stipulation, but may with the
aid of the presentence report, deternmine the facts relevant to sentencing."
The presentence report, however, stated sinply that "pursuant to the plea
agreerment in this case, [the defendant] is accountable for 73 ... plants,"”
and the district court sentenced M. Adans on that basis. Therefore
though the district court nmade no explicit finding of the nunber of
marijuana plants in fixing a sentence for the defendant, it inplicitly
adopted the nunber to which the parties had stipul ated. The court
sentenced M. Adans to 30 nonths in prison, the minimumtermin the range
prescribed by the sentencing guidelines at the tine.

Subsequent to M. Adans's sentencing, anmendnent 516 to § 2Dl1.1(c) of
the sentencing guidelines was passed. This anmendnent, which is nmade
retroactive by virtue of U S.S.G § 1Bl.10(c), and which gives a court the
authority to nodify a sentence under 18 U . S.C. 8§ 3582(c)(2), see U. S . S. G
8§ 1B1.10(a), changed the weight equivalence of a marijuana plant for
sent enci ng purposes from one kil ogram to one hundred grans. M. Adans
filed



two notions urging the court to reconsider his sentence in light of the
anendnent. The court, asserting in part that "[h]ad the defendant been
hel d accountable for the entire 110 marijuana plants, the statutorily

requi red mnimumterm of inprisonnent would have been five years," denied

bot h noti ons.

.

M. Adans's appeal appears to us to reduce to an argunent that the
district court considered sone things that it should not have and did not
consider other things that it should have, when it denied his notion to
have his sentence reduced. W find no nerit in the second proposition, but
find sufficient nerit in the first to remand for resentencing.

A

We start with the question of what part the one hundred and ten
plants played in the court's decision to deny M. Adans's notion.
M. Adans believes that in deciding whether to apply the rel evant anendnent
retroactively, the district court revisited its earlier deternination that
he was responsible for only seventy-three plants. M. Adans believes that
this was error for a nunber of reasons, but before we consider them we are
obliged to determ ne whether the district court did indeed regard the dea
that M. Adans had nmade with the governnent with respect to the nunber of
plants relevant to the matter of resentencing.

While the matter is not entirely free from doubt, we believe that
M. Adans is correct in concluding that the district court weighed the fact
that the charges against him had been reduced in deternining whether to
apply the anended sentencing guideline to him The court stated that
"[ h] ad the defendant been held accountable for the entire one hundred ten
marijuana plants, the statutorily required mninmum term of inprisonnent
woul d have been five years pursuant to 21 U S.C. § 841(b)(1)(B)." The
court then



observed that as "a result of the plea agreenent, no mninmumtermresulted
and the guideline inprisonnent range was reduced." The court also stated
that M. Adans "received adequate consideration in his plea bargaining
which the court approved." It seens apparent to us that the court was
indicating that M. Adans might well in fact have been responsi ble for nore
than seventy-three plants and that he had gotten a break when the charges
wer e reduced.

M. Adans nmaintains that this was error, first of all, because
revisiting its earlier determnation of the amount of marijuana that he was
manuf acturing runs afoul of the sentencing guidelines' injunction that in
deci di ng whether to apply an anendnent retroactively the district court

"shal | substitute only the anendnent[] ... for the correspondi ng gui deline
provision[] that [was] applied when the defendant was sentenced," | eaving
"[a]ll other guideline application decisions ... unaffected." See U S. S G

8§ 1B1.10, application note 2. M. Adans argues that these provisions have
reference, in part, to previous factual decisions by the district court
relevant to sentencing, and thus that these provisions prohibit the
district court fromreconsidering those factual decisions. W reject this
contention. W think it plain that the application note nerely states what
is in any case necessarily so -- that any provision of the guidelines that
is not anended remains the sane. |n other words, the application note is
saying that all other applicable guidelines remain unaffected by the
anendnents. The reference is to decisions with respect to what other
guidelines are applicable and to their neaning, not to prior factual
findi ngs.

We do, however, believe for other reasons that the district court was
bound by its previous determnation with respect to the nunber of narijuana
plants that was relevant to M. Adans's sentence. In the first place
al though the finding is perhaps not



technically res judicata, it is unusual, for efficiency reasons if no

other, for trial courts to revisit factual findings. In the second pl ace,
the district court had already nmade a finding that the seventy-three plants
for which M. Adans was going to be held responsible "adequately
reflect[ed] the seriousness of the actual offense behavior," else the court
coul d not have approved the reduction in the charges against M. Adans at
al | . See U S S G § 6Bl 2(a). In the third place, the sentencing
guidelines direct a district court in situations |like the present one to
"consider the sentence that it would have i nposed had the anendnent]]
been in effect" at the tinme of the original sentencing. See US. S. G 8§
1B1.10(b). We think it inplicit in this directive that the district court
is to leave all of its previous factual decisions intact when deciding
whether to apply a guideline retroactively.

W therefore conclude that the court erred in taking into account the
possibility that M. Adans was in fact responsible for nore than seventy-
three plants when deci di ng whether to reduce his sentence.

B

M. Adanms al so contends that the district court erred by neglecting
to consider certain matters that the statutes required it to consider.
Specifically, he points to language in 18 U S.C. 8§ 3582(c)(2), see also
US S. G § 1B1.10, background, which provides that courts may reduce a
sentence pursuant to a retroactive anendnent "after considering the factors
set forth in section 3553(a) to the extent they are applicable.” That
section, of course, conprises the considerations a court nust weigh in the
original act of sentencing. See 18 U S.C. § 3553(a).

We know of no authority that requires a court nechanically to |ist
every consi deration of 8§ 3553(a) when it sentences a defendant



in the first instance. Wat is inportant is that there is evidence that
the court has considered the relevant matters, and that sone reason is
stated for the court's decision. See United States v. MCarthy, 97 F. 3rd
1562, 1577 (8th Gr. 1996) (court is required to state reasons, but not to
exam ne each factor listed in guidelines, or to explain what weight it
gi ves to each, when departing dowward fromthe sentencing range).

This case involves not a sentencing in the first instance, but a
decision by the court whether to resentence. W think that the
requirements inposed on a court to explain itself in this context could
hardly be nore rigorous than those applicable to an original sentencing.
The | aw asks a court to consider the factors of § 3553(a) "to the extent

applicable." W are satisfied that the court in this case, by
nentioni ng several considerations that are found in 8§ 3553(a), was aware
of the entire contents of the relevant statute. That the court in this
case did not nmention the specific considerations that M. Adans feels were
particularly relevant to his case is not evidence that the court was not
aware of those considerations. Nor was it a reversible error. On renand,
we would sinply direct the court's attention to the considerations |isted
in 8§ 3553(a), and remnd it of its duty to weigh themin reaching its
deci si on.

[l
W therefore remand this case for resentencing in accordance with the
views contained in this opinion
A true copy.
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