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PER CURI AM

In Decenber 1994, Cifton Berglee filed this action against First
Nat i onal Bank (Bank) in Montana state court; the case was renoved to
federal court on diversity grounds and then transferred to the
district court of South Dakota. Berglee filed a second



anended conplaint, seeking coercive relief to enforce a prior
declaratory judgnent entered by the Montana federal district court
decl ari ng the Bank had nade certain disbursenents out of Berglee's
account w thout his authorization; and asserting various tort
clains arising out of the Bank's unauthorized di sbursenents and the
Mont ana proceedi ngs.

On August 15, 1995, the district court dism ssed Berglee's
tort clains, summarily concluding Berglee was precluded from
raising clains he had failed to raise in the prior litigation;
granted the coercive relief; and awarded Berglee prejudgnent
interest from the date Berglee obtained his final declaratory
judgnent in Montana district court. On Septenber 5, the Bank noved
alternatively for a new trial or for an order anending the
judgnent, pursuant to Federal Rule of G vil Procedure 59. On
Septenber 21, Berglee filed a cross notion to anend the judgment.
On Cctober 2, the court denied these postjudgnment notions. On
Cct ober 30, Berglee filed his notice of appeal; on Novenber 9, the
Bank filed its notice of cross appeal.

Al t hough neither party addressed the tineliness of this
appeal , we raise sua sponte jurisdictional issues "when there is an
indication that jurisdiction is lacking, even if the parties
concede the issue."” See Thomas v. Basham 931 F.2d 521, 523 (8th
Cr. 1991). As the court entered its final order on August 15, the
Bank filed its notion for a newtrial or to anend the judgnment on
Septenber 5, and Berglee filed his cross notion to anend the

j udgnent on Septenber 21, these notions were untinely. See Fed. R
Gv. P. 59(b) and (e); Sanders v. dento Indus., 862 F.2d 161, 168
(8th Cir. 1988) (district court lacks jurisdiction over untinely
Rul e 59 notion and ruling thereon is nullity). Moreover, because

t hese postjudgnment notions were untinely, the tine for filing a
notice of appeal was not tolled and thus neither party tinely filed
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a notice of appeal. W note the district court entered its order
on August 15, Berglee filed his notice of appeal on Cctober 30, and



the Bank filed its notice of cross appeal on Novenber 9. See Fed.
R App. P. 4(a)(l) and (4); Sanders, 862 F.2d at 168-70 (thirty-day
appeal period runs from entry of initial judgnment when Rule 59
motion is untinely). Because both parties filed wuntinely
postj udgnent notions and notices of appeal, we dismss for |ack of
jurisdiction.
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