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SACHS, District Judge

This petition for review stens from consolidated Departnent of
Agriculture disciplinary proceedings under the Perishable Agricultural
Commodities Act, 7 U S.C. 8§ 499a et seq. (PACA), as anended, in which
petitioner Robert Hei mann was found to have conmmitted repeated violations
of the Act by failing to make full and pronpt

"“The Honorable Howard F. Sachs, United States District
Judge for the Western District of Mssouri, sitting by
desi gnat i on.



paynent for purchases of agricultural commpdities and by nmaki ng fal se and
m sl eadi ng statenents on a PACA application. Hei mann asserts that he was
deprived of due process because the Departnment procedures were tainted by
irrelevant, prejudicial evidence which biased the decisionmakers and
because there was blanket adoption of adverse clains, unsupported by
evi dence. W concl ude that Heimann's contentions are |acking in support,
and we affirm

l.

The Perishable Agricultural Commopdities Act was enacted to regul ate
the marketing of fresh and frozen fruits and vegetables in interstate
commerce. See HR Rep. No. 87-1546 (1962), reprinted in 1962 U S.C.C A N
2749. Under the Act, all comm ssion nerchants, deal ers and brokers in the

peri shable commodities industry are required to be licensed by the
Depart nent. 7 US C 8 499c. Al are subject to the Act, which declares
certain conduct by conmmission nerchants, dealers and brokers to be
unl awf ul .

On August 25, 1993, the Director of the Fruit and Vegetabl e Division
of the Agricultural Marketing Service, an agency within the Departnent of
Agriculture, commenced a disciplinary proceedi ng against Royal Fruit Co.,
Inc. ("Royal") for alleged willful, repeated and flagrant violations of
Section 2(4) of the Act, 7 U S.C. 8§ 499b(4), which nmakes it unlawful for
any commi ssion nerchant, dealer or broker |icensed under the Act to fail
to make full and pronpt paynent in connection with any transaction in
interstate commerce invol ving perishable agricultural combdities. On the
sane day, the Director commenced a disciplinary proceedi ng agai nst M dl and
Banana & Tomato Co., Inc. ("Mdland"), alleging that Mdland violated
Section 8(c) of the Act, 7 U S.C. 8§ 499h(c), which nmakes it unlawful for
a PACA license applicant to nake any false or nisleading statenents in a
license application. The conplaints against both conpanies alleged that
both entities were "alter egos" of Robert Heinmann, neking Heinmann
i ndividually responsible for the alleged violations.



The Royal and M dl and cases were consolidated and on July 26, 1994,
following a hearing, an adm nistrative |law judge (ALJ) found that Royal
commtted willful, flagrant, and repeated violations of the Act by failing
to make full and pronpt paynment of over $500,000; that Royal was the alter
ego of Heimann; that Mdland had violated the Act by neking false and
nm sl eading statenents in its application for a PACA license; and that
M dl and was Hei nann's alter ego.

Hei mann (the only party now before us) appealed to the Departnent's
Judicial Oficer,? challenging the alter ego determ nations in both cases.
On August 16, 1995, in a lengthy and thorough opinion, Judicial Oficer
Donal d A Canpbel | adopted, with nodifications, the AL)'s decision. This
appeal foll owed.

.

In 1988, Robert Hei mann purchased Royal, then a sole proprietorship,
in an agreenent that provided for Jeffrey Hei mann, Robert's son, and Joseph
Cali to manage the business.? Robert Heimann and his wife Beverly signed
the contract for Royal's sale as purchasers. There is no evidence Robert
Hei mann ever gave or sold the business to Jeffrey Heimann or Joseph Cali.

Royal was |icensed by PACA, however, as a partnershi p whose partners
were identified as Joseph Cali, Jeffrey Heinmann and Beverly Hei mann. On
Novenber 21, 1988, Royal was incorporated and issued a new PACA |license
reflecting its corporate status. The listed directors, officers and
sharehol ders were Cali, Jeffrey Hei mnann and Beverly Hei mann. The |icense
was term nated on

The Secretary has del egated final adm nistrative authority
to the Judicial Oficer to decide cases subject to 5 U S.C. 8§
556 and 557. 7 C.F.R § 2.35.

2Cali's role at Royal is referred to in related litigation.
Conforti v. United States, 74 F.3d 838, 840-1 (8th Cr. 1996).
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Decenber 1, 1992, due to Royal's failure to pay the required annual renewal
f ee.

In May 1989, Robert Hei mann becane a consultant for Royal. Heinmann's
$10, 000 per nonth fee was paid to Continental G| & Gas Corp. ("Continen-
tal"), a non-operating entity Robert Hei mann owned. After Robert Hei mann
formally joined the firm Royal's business increased substantially. In
Decenber 1989, Royal purchased a new, larger location. The funds for this
purchase and for inprovenents to the property were provided through a Snal
Busi ness Administration | oan secured by a nortgage on Robert and Beverly
Hei mann' s personal residence. The |enders took Robert Hei mann's nanagenent
experience into account when deciding to approve the |oan

Robert Heimann was actively involved in Royal's managenent. He
negoti ated the purchase and sal e of produce and arranged for its transpor-
tation. He appeared, to individuals dealing with the conpany, to be the
person in charge of Royal's operations. Royal carried a "key man" life
i nsurance policy on Robert Hei mann and not on any ot her Royal enployees.

When Royal began experiencing financial difficulties at the end of
1991, Robert Heimann all owed Royal to reduce his consulting fee to help
keep the business solvent. During the first few nonths of 1992, Robert
Hei mann, through checks from Continental, provided Royal with a number of
short-term interest-free loans to cover Royal's checking account when
Royal needed to pay suppliers quickly.

Between July 1992 and Novenber 1992, Royal failed to nake pronpt
paynment to 21 sellers for produce purchased in the anobunt of $500, 370. 54.
Royal ceased operations on Novenber 17, 1992. That sane day, M dland was
incorporated. Mdland' s PACA |icense application identified Susan Hei mann
Robert's daughter, an inexperienced college student, as its sole officer,
di rector and



shar ehol der. The funds used for Mdland's initial capitalization cane
primarily fromtwo of Robert Heimann's friends. Susan Hei mann i nvested
$500 in the firm Robert Hei mann served as general nmanager and was
essentially responsible for all aspects of the operation.

M dl and and Royal had al nost identical operations. Mdland had the
sane address, telephone and facsimle nunbers as Royal. It used Royal's
of fice and warehouse equi pnent. It had the sane custoners as Royal and
retained approxi mately one-third of Royal's enpl oyees.

M dl and's PACA application asserted that M dland was not a successor
to another firm The Judicial Oficer found, however, that M dland had
succeeded Royal. He further found that Mdland, in its application, had
fal sely denied that any enpl oyee had been the owner of a firmwhose |license
i's under suspension. The Judicial Oficer found that the license of
G | bert Brokerage Co., a conpany Robert Hei nann had owned and operated in
the 1970s, was under "ongoing suspension." He additionally found the
M dl and application to be ni sl eading because it concealed the identity of
the true principal of the firm Robert Hei mann.

In concluding that Royal and Mdland were alter egos of Robert
Hei mann, the Judicial O ficer considered the witnesses' credibility to be
critical. He found that the testinony of Robert, his fanmily nenbers, and
Joseph Cali, was not credible. 1In so finding, he pointed to the fact that
each of these individuals had nisled authorities during the Departnent's
i nvestigation of the case. He concluded that Robert Hei mann had the | east
credibility. To support this deternination, he noted that Hei mann had
wal ked away from G lbert Brokerage's disciplinary proceedings wthout
produci ng required docunents, had signed a nunber of fraudulent "State of
Kansas | nspection Forns" while associated with another produce conpany,
United KC, in the 1980s, and had structured a nunmber of



transactions in a nisleading nmanner, apparently in order to avoid financia
responsibility. The Judicial Oficer also found that Hei mann's nal f easance
prior to his involvemrent with Royal and Mdland was relevant to the
proceedi ngs because it provided a notive for Heimann to di sguise his true
role in Royal's and M dl and' s operations.

Hei mann asserts that consideration of these m sdeeds was inproper and
tainted the opinions so that the ALJ and Judicial Oficer were no | onger
neutral, unbiased decisi onmakers. In support of this claim Heinmnn
contends the Judicial Oficer uniformy credited the Agricultural Marketing
Service position, even where the Departnent's findings were, he alleges,
unsupported by or inconsistent with the evidence.® As a result, Heimann
argues, he was not afforded the fundanental due process to which he is
entitled.

We review federal constitutional questions de novo. United States
v. Bates, 77 F.3d 1101, 1104 (8th Gr. 1996). CQur determnation is limted
to whether introduction of the allegedly irrel evant evidence so prejudiced

the Secretary that Hei mann was deni ed the fundanental fairness required in
adm nistrative hearings by the due process clause of the Fifth Arendnent.
See Beef Nebraska, Inc. v. United States, 807 F.2d 712, 719 (8th GCir
1986), quoting Silverman v. Commodity Futures Trading Conmi ssion, 549 F.2d
28, 33 (7th Gr. 1977).

This court has recognized the right to "a fair, unbiased, and
inmpartial" administrative hearing. Local No. 3, United Packinghouse
Wrkers v. NLRB, 210 F.2d 325, 330 (8th Cir. 1954), cert.

3The contention is unsound. For exanple, there was a rejec-
tion of contention that Jeffrey B. Heimann was the alter ego of
M dl and and that the paynent of bills through Conti nental
anounted to check-kiting.



deni ed, 348 U S. 822 (1954). Hei mann consi derably overpl ays his hand
by suggesting that any uniform adoption of one party's proposed findings
signifies "bias" and supports a conclusion that there has been a due
process violation.* Heimann's argunment relies on NLRB v. M ani Coca-Col a
Bottling Co., 222 F.2d 341, 345 (5th Gr. 1955), in which the court stated
that such a practice by a trial judge or hearing exam ner "deprives his

credibility findings of the weight usually afforded them" W agree that
signs of superficial analysis invite closer scrutiny of the proceedi ngs
bel ow; but this does not routinely or usually result in a reversal, nuch
less a conclusion that there has been a violation of constitutionally
mandat ed procedures.

There are occasions when the correct result is so obvious that a
trial judge or hearing exanminer may be | ess than conpletely thorough in
express analysis. As we have observed, this did not occur here.

W are not conpelled by petitioner's briefing to address whet her the
chal | enged evi dence was properly admtted. Heinmann sinply assunes, w thout
citation, that the evidence was inadmn ssible. Additionally, because
Hei mann's sol e argunent on appeal is that he was deni ed due process, we
need not anal yze the Secretary's findings under the "substantial evidence"
test. W note, however, that we are satisfied the Secretary's decision was
wel | supported by substantial evidence and believe the chall enged evidence
was adm ssible, at least to show notivation. Fed. R Evid. 404(b).

Wiile it is thus not necessary to deternine whether the proceedings
before the Departnent were error-free, we note that the Departnent
successfully responds to two clains of error that are enphasi zed before us.
Wth respect to whether Hei mann was stil

“QCccasional wording in the 122-page opi nion that suggests
irritation was fairly induced by the evidence.
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under a cloud because of the Gl bert Brokerage affair in the 1970s, he
contends there was a two-year limt on the suspension because of the
failure to pay suppliers. The Departnent contends, however, that there was
an "ongoi ng suspension" pursuant to 7 U S.C. § 499n(b) (last sentence)
because Hei mann never produced that conpany's records, and that such a
suspension remains until and unless the records are produced. As the
Judicial Oficer concluded, Heinmann had "good reason to worry" that the
G | bert Brokerage experience would prejudice a new application in his own
nane.

Wth respect to his personal falsification of inspection certificates
during the United KC activities, proof of such conduct was made in this
case and Heimann sinply declined to neet the issue, although he could have

done so without waiving his claimof irrelevance.

Not hi ng has been presented that woul d approach a denial of Hei mann's
right to due process.

Accordingly, we affirmthe decision of the Secretary.

Af firnmed.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.



