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LOKEN, Circuit Judge.

After Stephen Kalb pleaded guilty to participating in a
net hanphet ani ne manufacturing conspiracy, the district court granted a
downward sentencing departure under U S.S.G § 5K2.0. The gover nnment
appeal s, arguing that Kalb's conduct was not a "single act of aberrant
behavi or" warranting the departure. Concluding that this is no |longer the
nost relevant inquiry, we remand for further consideration in light of the

Suprerme Court's recent decision in Koon v. United States, 116 S. C. 2035
(1996) .

In 1990, WIIliam Thonas, a nethanphetanine distributor, noved to
California and becane friends with Kalb, a part-tine chenmistry



st udent. Thonmas provided Kalb with chenicals and equipnent to nake
nmet hanphet am ne, but Kal b abandoned the project short of conpletion and
returned the chenmicals and equi pnent to Thonas, who noved to lowa |ater
that year. |n Novenber 1992, Thomas asked Kalb to acquire sone hydriodic
acid, a chemcal used in manufacturing nethanphetanine that could be
legally purchased in California, but not in lowa. Kalb shipped six gallons
of hydriodic acid to Thomas in lowa, knowing it would be used to
manuf act ur e net hanphet am ne. Thomas paid Kalb $1,000. Two nonths |ater
police arrested Thomas and seized contraband at his nethanphetanine
| aboratory, including the remaining hydriodic acid purchased by Kalb.
Thonmas agreed to cooperate with authorities and engaged Kalb in a series
of taped tel ephone conversations in which Thomas encouraged Kalb to help
nmanuf act ure nore net hanphet am ne. Wen Thonmas of fered $50,000 in profits,
Kal b agreed to purchase chemcals, drive themfrom California to |owa, and
hel p Thomas nanuf acture another batch. Kalb was arrested as he arrived in
lowa with the precursor chem cal s.

Kal b's March 1993 plea agreenent stated that he could receive a
downward departure if he substantially assisted |aw enforcenent
authorities. See U S.S G 8§ 5Kl1.1. The Presentence Report, issued in June
1993 prior to entry of the plea, attributed to Kalb 5.29 kilograns of
net hanphet ami ne -- one-quarter kil ogram manufactured for Thonmas in 1990
plus six kilograns that could have been produced fromthe hydriodic acid
shi pped to Thonmas in Novenber 1992, reduced by an 85%purity factor. The
district court conducted a plea and sentencing hearing in Septenber 1995.
After accepting Kalb's gquilty plea, the court deternined that his
gui delines sentencing range is 108 to 135 nonths in prison, and that he is
subject to a nandatory nininum ten-year sentence. See 21 USC
88 841(b)(1)(A) and 846. Despite the two year delay between Kalb's plea
agreenent and his guilty plea and sentencing, the governnment nmde no
substanti al assi stance noti on. However, Kalb noved for a downward



departure for aberrant behavior. The district court granted a § 5K2.0
departure, expl aining:

[ T] he defendant did get involved with M. Thonas [in 1990] and
started to cook a batch of nethanphetam ne but abandoned the
project; two years later did sell hydriodic acid, which . . .
in essence was the single act of [aberrant] behavior, and then

. the final activity . . . was . . . part of the conspiracy
[but] does not take the case out of the situation that allows
for a departure [because] M. Kalb at least initially was
reluctant to get reinvolved, and it was after the offer of the
$50, 000 that he decided that he would get further involved in
the crinminal activity.

The court further found that Kalb is eligible for a departure fromhis
mandat ory mi ni nrum sentence, a finding the governnment does not chall enge.
See 18 U.S.C. § 3553(f). Kalb was sentenced to sixty nonths in prison plus
five years of supervised release. The governnent appeals the grant of a
8 5K2. 0 downward departure

A district court may depart (that is, inpose a sentence outside the
applicabl e guidelines sentencing range) if there exists an "aggravating or
mtigating circunstance of a kind, or to a degree, not adequately taken
into consideration by the Sentencing Commission in fornmulating the
gui delines that should result in a sentence different fromthat described."
18 U.S.C. 8§ 3553(b). Departure is only appropriate in the atypical case,
"one to which a particular guideline linguistically applies but where the
conduct significantly differs fromthe norm . . ." US S G Ch.1, Pt.A
intro. coment. 4(b), quoted in Koon, 116 S. C. at 2044, and in United
States v. Lewis, 90 F.3d 302, 304 (8th Cr. 1996).

I n Koon, the Suprene Court considered a case of great notoriety in
which the district court had granted an eight-level downward departure
based upon five different factors, and the court



of appeals had reversed. The Suprene Court first defined the proper
anal ysis for nmaking departure decisions. Agreeing with then-Chief Judge
Breyer's decision in United States v. Rvera, 994 F.2d 942 (1st Gr. 1993),
the Court explained that a sentencing court must first ask, "Wiat features

of this case, potentially, take it outside the Quidelines' 'heartland and
nmake of it a special, or unusual, case?" The Court further explained that
the initial inquiry is whether each special feature is a "prohibited,"
"encouraged," "discouraged," or "unnentioned" departure factor in the
Qui delines. Having nade that determ nation, the sentencing court nust then
anal yze the potential departure factors, singly and in conbination, in the
fol | owi ng manner:

If the special factor is a forbidden factor [that is, one that
t he Sentenci ng Conm ssion has declared may never be the basis
of a departure], the sentencing court cannot use it as a basis

for departure. |f the special factor is an encouraged factor,
the court is authorized to depart if the applicable Guideline
does not already take it into account. |If the special factor

is a discouraged factor, or an encouraged factor already taken
into account by the applicable Guideline, the court should
depart only if the factor is present to an exceptional degree
or in sone other way nakes the case different fromthe ordinary
case where the factor is present. |If a factor is unnentioned
in the @uidelines, the court nust, after considering the
"structure and theory of both relevant individual guidelines
and the @Quidelines taken as a whole," decide whether it is
sufficient to take the case out of the Guideline s heartland.
The court nust bear in nmind the Comr ssion's expectation that
departures based on grounds not nentioned in the Cuidelines
will be "highly infrequent.” 1995 U S.S.G ch.1, pt.A

116 S. C. at 2045 (citations to Rivera omtted). The Suprene Court
unani nousl y adopted this anal ytical approach to departures. The dissenters
in Koon, including Justice Breyer, the author of Rivera, disagreed only
with its application to the facts in Koon

Turning to the question of appellate review of departure deci sions,
the Court in Koon adopted the "unitary abuse- of -



di scretion standard.” See Cooter & Cell v. Hartmarx Corp., 496 U. S. 384,
403 (1990). Under this standard, a court of appeals need not defer to the

district court's determ nation of an issue of |law, such as "whether a
factor is a permissible basis for departure under any circunstances." But
the district court is entitled to deference on npbst departure issues,
including the critical issues of "[w]hether a given factor is present to
a degree not adequately considered by the Conmm ssion, or whether a
di scouraged factor nonetheless justifies departure because it is present

in some unusual or exceptional way." 116 S. C. at 2047-48. The Court
concluded: "Discretion is reserved within the Sentencing Quidelines and
reflected by the standard of appellate review we adopt." 1d. at 2053.

On this appeal, the parties prinarily debate whether Kalb's offense
was a "single act of aberrant behavior" as that term has been defined in
prior Eighth Crcuit departure cases. The phrase "single acts of aberrant
behavior" originates with the Sentencing Conmission. |In discussing the
general subject of probation and split sentences, the Comi ssion stated
that it "has not dealt with the single acts of aberrant behavior that stil
may justify probation at higher offense |evels through departures.”
US. S G Ch.1, Pt.A intro. comment. (4)(d). However, in applying that
legitinmate potential departure factor, our prior cases, and the district
court in this case, have not accurately anticipated the Koon-nandated node
of analysis in a nunber of significant respects.

First, the Sentencing Conmission only nentioned "single acts of
aberrant behavior" in discussing probation and split sentences. Thus, it
is an encouraged factor only when considering crines in which the of fender
mght be eligible, with a departure, for those nodest forns of punishnent.
There is nothing in this specific comment, or its context within the
CQui del i nes, that suggests the



Conmi ssion intended to encourage aberrant behavior departures for
nmurderers, drug deal ers, and bank robbers, the serious offenses at issue
in our aberrant behavior departure decisions in United States v. Wise, 89
F.3d 502, 507 (8th Gr. 1996), United States v. Jenkins, 78 F.3d 1283, 1291
(8th CGr. 1996), United States v. Prenmachandra, 32 F.3d 346, 349 (8th Cr.
1994), and United States v. Bieri, 21 F.3d 811, 818-19 (8th Cr.), cert.
denied, 115 S. . 208 (1994). Under Koon, for a serious crine like Kalb's
that cannot warrant probation, a "single act of aberrant behavior" is an

unnent i oned, not an encouraged departure factor.!?

Second, our prior cases suggest that the only "aberrant behavior"
which may be considered for departure purposes is the "single act of
aberrant behavi or" nentioned in the introductory comment about probation
and split sentences.? But see United States v. Sinpson, 7 F.3d 813, 820

(8th Gr. 1993) (nore than one act might "qualif[y] as aberrant behavior
warranting a departure"). However, the Guidelines "place essentially no
limt on the nunber of potential factors that may warrant departure."
Koon, 116 S. C. at 2050, quoting Burns v. United States, 501 U S. 129
136- 137 (1991). The Commi ssion's introductory conment about single acts

of aberrant behavior does not appear in its general discussion of
departures. In that discussion, the Comr ssion specifically states that
it "does not intend to limt the kinds of factors, whether or not nentioned
anywhere else in the guidelines, that could constitute grounds for
departure in an unusual case." US.S.G Ch.1, Pt.A intro. coment
(4)(b). Thus, under Koon, "aberrant

The contrary conclusion expressed in United States v.
Wthrow, 85 F.3d 527, 530 (11th Cr. 1996), was not essential to
the court's decision to affirm Mre inportantly, Wthrow was
deci ded the sane day as Koon and did not enploy the analysis
mandat ed by Koon.

These cases narrowl y construed that phrase as neaning
"spont aneous and seem ngly thoughtless” crimnal conduct. United
States v. Garlich, 951 F.2d 161, 164 (8th Cr. 1991). The
guestion after Koon is whether any other kind of "aberrant
behavi or” may ever warrant a departure.
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behavior" in general is an unnentioned factor, and the task for the
sentencing court is to analyze how and why specific conduct is allegedly
aberrant, and whether the Quidelines adequately take into account aspects
of defendant's conduct that are in fact aberrant.

Third, when dealing with an unnentioned potential departure factor
such as all eged aberrant behavi or, Koon instructs the sentencing court to
consider the "structure and theory of both rel evant individual guidelines
and the Guidelines taken as a whole." 116 S. C. at 2045 (citation
onmtted). In this case, we cannot tell fromthe sentencing record what
aspects of Kalb's behavior the district court considered "aberrant," and
why that particular kind of aberrant behavior falls outside the heartl and
of the guidelines applicable in determ ning Kalb's sentencing range. For
exanple, the court stated that Kalb's shipping of six gallons of a
precursor chemical was a single aberrant act, but it did not conpare this
single act to those of other peripheral drug conspirators, such as cocaine
and heroin couriers. The court considered Kalb less culpable in 1993
because he was enticed by the pronmise of exorbitant drug profits, but it
did not explain why this nade Kalb an "aberrational" drug conspirator. And
the court suggested that Kalb was nerely a peripheral supplier like the
defendant in U S. v. Posters "N Things Ltd., 969 F.2d 652, 663 (8th GCir.
1992), aff'd on other grounds, 511 U S 513 (1994), but it did not analyze
the factual distinctions between the two cases to deternine whether this

case, too, is outside the heartl and.

At sentencing, the parties and the district court focused prinmarily
on whether Kalb's conduct fit the definition of a "single act of aberrant
behavi or" adopted in prior Eighth Crcuit cases. This is only the
begi nning of the departure anal ysis Koon now requires, an analysis which,
when properly conducted, is entitled to deferential review on appeal
Accordingly, the judgnent of the district court is reversed and the case
is remanded for resentencing in accordance with this opinion



BRI GHT, CGircuit Judge, dissenting.

l. I NTRODUCT! ON

| respectfully dissent. Federal judges, especially district court
judges, are disnmayed at the inpact of mandatory and gui deline sentencing.
See Lnited States v. Hiveley, 61 F.3d 1358, 1365 (8th Cir. 1995) (Bright,
J., concurring) (discussing federal judges' dissatisfaction with sentencing

gui delines and citing Federal Judicial Center, Planning for the Future:
Results of a 1992 Federal Judicial Center Survey of United States Judges
(1994)). These sentencing schenes essentially take the discretionary power
to determne the length of a defendant’s sentence away from Article 111
judges and place it in the hands of prosecutors who control the charges
brought agai nst a def endant.

The Suprene Court in Koon v. United States, 116 S. C. 2035, 2046-47
(1996), however, recognized that judicial discretion plays a role in
sentencing and that sentences resulting from guideline departures are
appropriate in certain circunstances. Koon sends a signal to appellate
courts to extend a greater neasure of deference to district courts
di scretion in sentencing. In this case, Judge Ml loy, an experienced
jurist, nade a fair and reasonabl e deci si on supported by adequate grounds
for departing. W should affirm

. DI SCUSSI ON

In Koon, the Suprene Court instructed appellate courts to accord
sentencing courts greater discretion in their decisions to depart fromthe
gui delines. Koon, 116 S. C. at 2043 (recogni zing abuse of discretion
rat her than de novo standard of review); see also United States v. MNeil,
90 F.3d 298, 300-01 (8th Cir. 1996) (citing Koon). The Court enphasized
that the Sentencing Guidelines “authorize[] district courts to depart in

cases that feature aggravating or nitigating circunstances of a kind or
degree not



adequately taken into consideration by the Conmission.” Koon, 116 S. C
at 2044. Because the guidelines authorize a district court to depart, a
district court’s decision to depart is entitled to “substantial deference,
for it enbodies the traditional exercise of discretion by a sentencing
court.” 1d. at 2046. On appeal, therefore, this court nust ask whether
the district court’s ground for departure “is a permnissible basis for
departure under any circunstances,” and if so, whether the district court
abused its discretion by finding the factor “present to a degree not
adequately considered by the Conmmssion.” |d. at 2047. |In conducting our
review, we nust recognize the district court’s institutional advantage in
assessing guidelines cases. 1d.

My view of this case differs from the majority’'s in four ways.
First, | believe aberrant behavior constitutes an encouraged factor, rather
than an unnentioned factor, according to the Sentencing Conmission's
coments. Second, the district court satisfied the requirenents |laid out
in Koon. Third, | believe Koon and United States v. MCarthy, 97 F.3d 1562
(8th CGr. 1996), denonstrate that the district court in this case did not
abuse its discretion and support affirm ng the sentence. Finally, |

believe the nmjority’'s opinion my l|lead to confusion regarding the
appropriate analysis for district courts to undertake when considering
whet her a defendant’s conduct constitutes aberrant behavior justifying a
departure.

A. Aberrant Behavior Constitutes an Encouraged, Rather Than
Unnenti oned, Factor for District Courts to Consider under the
Sent enci ng Cui del i nes.

Al though the majority’s opinion recognizes that the district court
relied on an appropriate factor for its departure, aberrant behavior, the
maj ority mischaracterizes aberrant behavior as an “unnentioned” factor
under the guidelines, rather than an “encouraged” factor. Slip op. at 6.
According to Koon, a district



court may depart fromthe guidelines based on an encouraged factor if the
court finds the applicable guideline did not take the factor into account.
Koon, 116 S. . at 2045. A district court nmay depart fromthe guidelines
based on an unnentioned factor, however, only after finding that “the
factor is present to an exceptional degree or in sone other way nmakes the

case different fromthe ordinary case where the factor is present.” |d
(citation omtted). Al though | believe this court should affirm the
district court’s decision to depart under that characterization, | believe

characterizing aberrant behavior as an encouraged factor and anal yzi ng the
district court’s decision accordingly would better maintain the integrity
of our anal ysis.

The majority concludes that because the Conmi ssion “only nentioned
‘single acts of aberrant behavior’ in discussing probation and split
sentences . . . . it is an encouraged factor only when” the case concerns
the possibility of probation. Slip op. at 5. The majority goes on to
i nfer that aberrant behavior must be an unmentioned factor for all other
“serious offenses” because the Commi ssion did not nention its inability to
deal with aberrant behavior elsewhere in its comments. 1d. Thus,
according to the nmajority’'s analysis, if a district court relies on
aberrant behavior to depart downward from a higher offense level's
guideline range to sentence a defendant to probation, the guidelines
encourage the district court’s consideration of aberrant behavior. |f the
district court relies on aberrant behavior for departing downward froma
hi gher offense level’'s guideline range to sentence a defendant to a shorter
prison term however, the najority’s opinion favors treating aberrant
behavi or as an unnentioned factor

| cannot agree with this result. In nmy opinion, whether aberrant
behavi or constitutes an encouraged or unnentioned factor should not turn
on the type of punishnent inposed, but rather on the |anguage and intent
of the Sentencing Conmission. Although not
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di scussed in the Conmission’s general discussion of departures, the
di scussion in the probation setting acknow edges the Conmission's inability
to accommpdate aberrant behavior in the guidelines as a whole: “The
Conmmi ssion, of course, has not dealt with the single acts of aberrant
behavior that still may justify probation at higher offense |evels through
departures.” US S .G Ch.1l, Pt.A intro. coment. 4(d) (enphasis added).
The Commission’s inability to accommodat e aberrant behavior in the context
of probation and split sentences is not di mnished when the issue concerns
the length of the defendant’s prison term

In addition, the Comm ssion intended aberrant behavior to be an
encouraged factor, even for serious offenses, because it expressly
recogni zed the possibility of departing downward fromthe prison terns at

“hi gher offense levels” to probation or split sentences. 1d.; see also
United States v. Wthrow, 85 F.3d 527, 530 (11th Cir. 1996) (“All circuits
t hat have addressed and resolved the question . . . have concluded that

singl e acts of aberrant behavi or were excluded from consideration in the
fornmulation of the guidelines and thus mght justify sentences bel ow the
gui deline range even in cases where probation is not a viable option.”

(enmphasi s added) (citation omtted)). \Wether a district court departs
downward from the guidelines range to a shorter prison term or departs
downward to probation or a split sentence in no way changes whet her the
court relied on an encouraged or unnentioned factor. Consequently, |
believe courts should treat aberrant behavi or as an encouraged factor for
departures because the Conm ssion acknow edged its inability to acconmodate
aberrant behavior within the structure of the guidelines.

B. The District Court's Opinion Satisfies the Requirenents
Est abl i shed i n Koon.
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At issue here is whether the district court abused its discretion by
determ ning that “the m sconduct which occurred in the particular instance

suffices to nmake the case atypical,” keeping in nmnd the district court’'s
“institutional advantage over appellate courts in nmaking these sorts of
determ nations [because] . . . they see so many nore Qui deli nes cases than
appel l ate courts do.” Koon, 116 S. C. at 2047. The Suprene Court
recogni zed that the district court’s decision “is apt to vary” from case
to case because whether the m sconduct nakes the case atypical is a factua
matter. 1d. Thus, given the district court’s institutional advantage and
the inherently factual nature of the inquiry, this court nust accord the

district court’s decision substanti al deference. See id. at 2046.

In this case, the district court supported its finding of aberrant
behavior on its findings that (1) Kalb began maki ng net hanphet ani ne under
Thomas' direction, but stopped once he realized what he was making; (2)
Kalb sold a | egal precursor chemcal to Thonas (“the real gravanen” of his
offense); and (3) Kalb reluctantly traveled to lowa with chemstry
equi pnent only because Thomas lured him with the promise of $50, 000.
(Appel lant’ s App. at 17-18 containing sentencing transcript). The district
court also described Kalb's case as sufficiently simlar to United States
v. Posters ‘N Things, Ltd., 969 F.2d 652, 663 (8th Cr. 1992) (affirm ng
district court’s downward departure for |owlevel supplier of diluent

chemicals in drug schenme who was not involved in nanufacture or
distribution of drugs), to justify the departure. Appellant’s Appendix at
19. In addition, the record includes testinonials from several nenbers of
Kalb’s community attesting that his crimnal conduct was out of character.
(See Appellee’'s App. at 1-10). | believe the reasons given by the district
court, its reliance on our decision in Posters ‘N Things, and the record

as a whole denponstrate that the district court exercised its discretion
appropriately. The district court's opinion, in essence, is supported by
Koon.
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Furthernore, according to Wllianms v. United States, 503 U S. 193,
201-03 (1992), and United States v. Walters, 87 F.3d 663, 671 (5th Gir.
1996), renandi ng the case for resentencing is unnecessary if the district

court clearly intended to depart fromthe CGuidelines and any anbiguity in
its reasoning would not result in a different sentence. Thus, assumning
arguendo that the district court’s explanation was |ess than thorough,
believe the district court's decision to depart from the guidelines
contai ned cl ear and adequate support in the record for this court to affirm
the district court's decision without remanding the case for nore
particul arized findings.

C. Precedent Supports Ganting District Court Substantial
Def erence and Affirning Departure.

Remanding this case to the district court for a nore detailed
explanation of its decision also appears inconsistent with the Suprene
Court’s disposition of a simlar issue in Koon and this court’s decision
in United States v. MCarthy, 97 F.3d 1562 (8th Cr. 1996). Wen review ng
the downward departures in Koon, the Suprene Court discussed the district

court’s reliance on “successive prosecutions” to justify its departure.
Koon, 116 S. C. at 2053. Al though “consideration of this factor could be
i ncongruous wth the dual responsibilities of citizenship” and
“[s]uccessive state and federal prosecutions do not violate the Double
Jeopardy d ause,” the Court ruled that the district court did not abuse its
di scretion by departing dowmward. 1d. (citations onmtted). The Court did
not remand the case for nore extensive explanations of these findings even
though the district court never delved into the unique factual
ci rcunstances of the case or detailed how the case differed fromtypica
gui del i nes cases. Instead, the district court nerely stated that the
defendants had previously been acquitted of state charges for the sane
conduct, and that “the successive state and federal prosecutions, though
| egal, raise a specter of unfairness.” United
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States v. Koon, 833 F. Supp. 769, 786 (C.D. Cal. 1993); see also id. at
790. In addition, the district court made a passing reference to the

“conbi ned extraordinary circunstances of this case,” and the “unusual
circumst ances of the underlying conduct” w thout further elaboration. |d.
at 790-91.

As di scussed above, the district court in this case articulated its
reasons for finding aberrant behavior with support in the record. First,
unli ke the departure in Koon, consideration of the aberrant behavi or does
not raise concerns about the dual responsibility of citizenship or other
federali sm issues. In addition, whereas the district court in Koon
supported its decision wth unspecified references to “unusua
circunstances,” the district court in Kalb's case identified particular
facts in the record denpnstrating the aberrant nature of Kalb's conduct.
(See Appellant’s App. at 18-20). As further support for its decision, the
district court noted that it found Kalb's conduct analogous to that in
Posters ‘N Things. [1d. at 19-20. Thus, the district court’s explanation

for its departure included nore specificity than the district court
decision affirnmed by the Suprene Court in Koon

Li kewi se, the Eighth Circuit recently affirnmed an upward departure
reasoning that the district court was due substantial deference despite
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concerns about the appropriateness of the departure factors!. In United
States v. McCarthy, 97 F.3d 1562,

1 her circuits also uphold departures w thout renmanding for
detail ed or extensive explanations fromthe district court, thus
granting district courts the ability to appropriately exercise
their traditional discretion. See, e.qg., United States v. Ri oux,
97 F.3d 648, 662-63 (2d Cr. 1996) (noting that factors used to
support departure were “not ordinarily relevant,” but ruled that
the district court never abused its discretion by finding that
defendant’s case differed significantly from heartland cases);
United States v. Barajas-Nunez, 91 F.3d 826, 832 (6th Cr. 1996)

(“Al though we believe that the district court’s findings . . . do
not support a |lesser harns departure, . . . we cannot find that any
error . . . is plain, given . . . the deference owed to the

district court’s determnation that the case falls outside a
guideline’s heartland.” (citing Koon, 116 S. C. at 2046-47))
United States v. G andmaison, 77 F.3d 555, 563 (1st Gr. 1996)
(enmphasi zing inportance of district court’s ability to consider
“the totality of the circunstances,” rather than rigid fornulaic
st andard, when determ ning whether to depart based on aberrant
behavior); United States v. Takai, 941 F.2d 738, 743 (9th Grr.
1991) (allowng district court to exercise discretion to depart
based on aberrant behavior even if defendant commtted several acts
culmnating in one crimnal act); accord United States v. Sinpson,
7 F.3d 813, 820 (8th Cir. 1993) (leaving open possibility that
district court properly exercising its discretion could depart
based on aberrant behavi or even t hough defendant comm tted several
crimnal acts).
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1581 (8th Cir. 1996), the district court departed upward from the
gui delines for three unnentioned factors. The district court decided the
heartland of cases under the guideline for using buildings to store
marijuana did not enconpass cases in which (1) the <charge was
i ncommensurate with the defendant’'s acts, (2) the defendant reaped a | arge
return on his investnent, and (3) the defendant knew hi s busi ness | aundered
money. 1d. This court affirmed without requiring the district court to
extensively el aborate about how the case differed from other guidelines
cases. Id.; see also United States v. One Star, 9 F.3d 60, 61 (8th Gir.
1993) (affirmng district court’'s decision to depart based on “not

ordinarily relevant” factors).

| believe this court’s treatment of a district court’s decision to
depart fromthe guidelines in McCarthy requires us to affirmthe district
court’s decision in this case. According to the majority’s analysis, both
cases concerned departures based on unnentioned factors. |In MCarthy the
district court relied on the defendant’s large return on his investnent and
his knowl edge of his business’ use in crinmnal activities to support its
conclusion that the case fell outside the guideline's heartland. MGQCarthy,
97 F.3d at 1581. This court did not require the district court to further
el aborat e about why the defendant’s profits or know edge were
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extraordinary, nor did this court remand for the district court to conpare
how ot her people allowing their business’ to store nmarijuana differed from
the defendant in terns of profit or know edge. See id. |In Kalb's case,
however, the majority remands for further explanation and conparison
because the district court relied on the defendant’s susceptibility to
enticenents of large profits and reluctance to participate in the
conspiracy. The factors relied on by the district court in Kalb's case to
depart downward fromthe guidelines are nerely the inverse of the factors
relied on by the district court in MCarthy to depart upward from the
gui delines. Likew se, both district judges regarded the guidelines ranges
as incommensurate with the defendants’ acts. The only discernable
di stinction between this case and McCarthy appears to be that the forner
concerned a downward departure and the latter an upward departure. The
discretion this court affords to district courts’ decisions to depart from
the guidelines cannot be dictated by the direction of the departure.

D. Proper I nquiry upon Renand.

Finally, | do not agree with the requirenents on remand set forth by
the majority. The majority’'s opinion calls for the district court to
conpare Kalb's conduct and notivation to other drug couriers and explain
“why this made Kalb an ‘aberrational’ drug conspirator.” Slip op. at 7.
The majority’s opinion requires the district court to explain how Kalb’'s
acts were aberrant for a drug courier -- in other words, how Kal b’s conduct
differed from “typical” drug couriers. Whet her a defendant’s conduct
constitutes aberrant behavi or, however, is not determ ned by conparing the
actions, taken in isolation, with other defendants to decide if the
behavi or was unusual. Rather, the district court shoul d determ ne whet her
t he behavior was nore unusual for the particular defendant to engage in
gi ven the uni que characteristics of the defendant, that is, whether Kalb's
acts were nore or |less aberrant for Kalb to
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undertake, given his background, famly, work experience, disposition,
etc., than for a typical drug courier.

[11. CONCLUSI ON

The Suprene Court recognizes that district courts retain their
traditional discretion to depart fromthe guidelines for atypical cases and
possess a unique institutional advantage to discern the typical cases from
the atypical. This court should do no |ess.
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