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MURPHY, Circuit Judge.

These two cases challenge the jurisdiction of the State of South
Dakota to inpose its notor vehicle excise tax and registration fee on
I ndians who live within the boundaries of a reservation. |n one case, the
United States sued for declarative, injunctive, and conpensatory relief on
behal f of the Cheyenne R ver Sioux Tribe and its nenbers. The second case
i nvol ves cl ai ns brought by the Rosebud Sioux Tribe for equitable relief.

South Dakota Codified Laws section 32-5B-1 provides that residents
shal |l pay an excise tax on the value of any notor vehicle purchased or
acquired for use in the state and required to be registered. S.D. Codified
Laws Ann. 8§ 32-5B-1.! The excise tax is

"The HONORABLE BRUCE M VAN SICKLE, United States District
Judge for the District of North Dakota, sitting by designation.

The statute provides:

In addition to all other license and registration fees
for the use of the highways, a person shall pay an excise tax at
the rate of three percent on the purchase price of any notor
vehicle . . . purchased or acquired for use on the streets and
hi ghways of this state and required to be regi stered under the
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a one tine assessnent collected by the county in which the owner resides
when the vehicle is first licensed in the state. 1d. § 32-5B-10. Paynent
of the excise tax is required for the issuance or transfer of state vehicle
title, id. 8 32-5B-14, and is thus a condition precedent to registration
and i ssuance of state license plates.? The proceeds are allocated to the
state highway fund. 1d. 8 32-5B-17. Failure to pay the excise tax is a
n sdeneanor. § 35-5B-1.

South Dakota Codified Laws section 32-5-5 inposes a separate notor
vehicle registration fee on state residents. S.D. Codified Laws Ann. § 32-
5-5.% The annual fee is based on the weight of the vehicle and ranges from
$20 to $40 for average noncommerci al

laws of this state. This tax shall be in lieu of any tax |evied
by chapters 10-45 and 10-46 on the sales of such vehicles.
Failure to pay the full amunt of excise tax is a Cass 1

m sdeneanor .

S.D. Codified Laws Ann. § 32-5B-1.

2The issuance or transfer of a certificate of title also
requires paynment of a $5 fee, which is not chall enged by the
parties in this case.

3The statute provides:

Subj ect to the provisions of 88 32-5-17 to 32-5-45,

i nclusive, license fees and conpensation for use of the
hi ghways, fees shall be based, except as otherw se
specifically provided, upon manufacturers' weights,

i ncludi ng accessories. |f a noncomrercial notor
vehicle is an autonobile, pickup truck or van with a
manuf acturer's shi ppi ng wei ght, including accessories,
of six thousand pounds or less, the |icense fees for
such a nmotor vehicle shall be as provided by § 32-5-6.
: These fees shall be paid annually to the county
treasurer, and shall be as provided by this chapter.

S.D. Codified Laws Ann. § 32-5-5.
3



vehicles. It is collected at the tinme the owner obtains |icense plates or
renewal tags, and is a condition precedent for their issuance. 1d. A
percentage of the collected fees goes toward adm ni strative costs, and the
remainder is allocated to various road funds. Failure to pay the
registration fee is a m sdeneanor. § 32-5-2.4.

The Cheyenne River Sioux Tribe is a federally recognized |ndian
tribe. In 1868 the Fort Laramie Treaty, 15 Stat. 635, established the
Great Sioux Reservation for the use and occupancy of the Sioux Nation
Congress later created the Cheyenne River |Indian Reservation in 1889 on
part of the treaty |land as a separate reservation for the Cheyenne River
Sioux Tribe. See South Dakota v. Bourland, 508 U S. 679 (1993). In 1908
Congress opened a significant portion of the reservation to non-Indian

settlenent, but this did not dimnish the reservation. See Sol em v.
Bartlett, 465 U S. 463 (1984). The reservation wholly enconpasses Dewey
and Zi ebach counties in the State of South Dakota. Its residents include

tri bal nenbers, nonnenber |ndi ans, and non-I ndi ans.

The tribe believes that all Indians residing on the Cheyenne River
I ndi an Reservation are immune fromstate taxation of their notor vehicles,
i ncluding both the excise tax and the annual registration fee. The tribal
council has consistently mamintained that the state |lacks authority to
collect the excise tax and registration fee fromtribal nenbers,* and there
is evidence in the record that at |east sone nenbers have paid the excise
tax and registration fee under protest.

‘Mot or vehicles owned by the tribe itself are statutorily
exenpt fromthe state excise tax and registration fee, and
license plates are issued for a fee based on actual
adm ni strative costs. S.D. Codified Laws Ann. 8§ 32-5-42
(registration fee); id. 8§ 32-5B-2(1) (excise tax).
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The statutes do not create an exenption for |ndian-owned vehicles
that are driven exclusively on reservation | and, but the state apparently
does not enforce its nmotor vehicle registration laws in such circunstances.
The owner of any vehicle driven outside the reservation is subject to
crimnal penalties for inproper registration, however. At one tine, tribal
law i ncorporated state traffic laws and required all notor vehicles driven
on the reservation to have valid state |license plates. 1In 1994 the tribe
enacted its own notor vehicle registration system but has not yet
implemented it to avoid inposing double fees on reservation residents.

On Septenber 3, 1992 the United States brought suit on behalf of the
Cheyenne River Sioux Tribe and its nenbers, seeking a declaration that the
state lacks jurisdiction to inpose its notor vehicle excise tax and
regi stration fee on Indians residing on the Cheyenne River reservation.®
It al so sought an injunction against the collection of the fees and taxes,
and nonetary damages in the anmount of taxes paid between 1986 and the
present. On August 24, 1993, the Cheyenne R ver Sioux Tribe was pernitted
to intervene as a plaintiff pursuant to Federal Rule of Civil Procedure
24(b).

In February 1995 the district court® ruled on cross notions for
sunmmary judgnment. It held that the excise tax was essentially a personal
property tax and thus could not be inposed on tribal nenbers living on the
reservation. See Cklahoma Tax Coormin v. Sac and Fox Nation, 508 U. S. 114,
127-28 (1993). It viewed the annual registration fee differently,

concluding that it was a nondiscrimnatory fee that could validly be
collected fromtri bal

The suit naned as defendants the State of South Dakota and
its Secretary of Revenue, as well as two counties and the county
treasurers.

®The Honorabl e John B. Jones, United States District Judge
for the District of South Dakota.
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nmenbers residing on the reservation who elected to purchase state |icense
plates. The district court did not extend imunity fromthe excise tax to
nonmenber | ndians and did not award damages to tribal menbers. Judgnent
was entered on February 23, 1995, and the parties filed cross appeals.

The United States and the tribe argue that the registration fee
operates as a tax and thus cannot be inposed on reservation Indians. They
al so claimthat nonetary danages should be awarded for taxes previously
pai d. The tribe also argues that tax inmunity should be extended to
nonnenber | ndians residing on the Cheyenne River reservation. South Dakota
responds that the district court correctly determ ned the registration fee
to be valid, denied nonetary danages, and held that nonnenber I|ndians were
not immune fromtaxation. It argues on cross appeal that the excise tax
is a valid sales and use tax.

A

As a general rule, a state lacks jurisdiction to tax the |ands,
activities, and property of tribal nenbers "'"within the boundaries of the

reservati on, unl ess there has been a cession of jurisdiction or other

federal statutes permitting it.'" California v. Cabazon Band of M ssion
I ndi ans, 480 U.S. 202, 215 n. 17 (1987) (quoting Mescal ero Apache Tribe v.
Jones, 411 U. S. 145, 148 (1973)). |In other words, a tribal nenber's on-

reservation activities are inmmune from state taxation absent express

congressi onal authorization of the tax. Mdanahan v. State Tax Conmi n of
Arizona, 411 U. S. 164, 171 (1973). This is because a state's authority to
tax on-reservation activities is limted or preenpted by the terns of

treaties which set aside reservations for the exclusive use of Indian
tribes and by various federal statutes



defining the limts of state power. 1d.” The doctrine of |Indian

sovereignty reflects the deeply rooted hi storical policy of | eavi ng
Indians free fromstate jurisdiction and control.'" |d. at 168 (quoting
Rice v. Oson, 324 US. 786, 789 (1945)). That doctrine "provides a
backdrop agai nst which the applicable treaties and statutes nust be read."

Id. at 172.

Congress has not specifically authorized the taxation of a tribal
nmember's personal property, and South Dakota thus lacks jurisdiction to
i npose such a tax. This would include any tax or fee that operates as a
personal property tax on notor vehicles owned by tribal nenbers living on
the reservation. Gklahoma Tax Commin v. Sac and Fox Nation, 508 U S. 114,
127-28 (1993); MWashington v. Confederated Tribes of Colville Indian
Reservation, 447 U S. 134, 163 (1980); Me v. Confederated Salish and
Kootenai Tribes of Flathead Reservation, 425 U S. 463, 480-81 (1976).

The general rule of tax imunity applies to activities that occur on
the reservation, including ownership of property, but "different
consi derations" apply to off-reservation activities. Mescalero, 411 U S.
at 148. |ndians who go beyond reservation boundaries are generally "held
subject to nondiscrininatory state |law otherwise applicable to al
citizens." |d. at 148-49. Thi s reasoni ng suggests that states may i npose
on tribal nenbers a sales tax or other nondiscrimnatory tax on off-
reservation purchases. See Tunica-Biloxi Tribe v. Louisiana, 964 F.2d 1536
(5th Gr. 1992).

The parties do not disagree about the general rule of tax immnity
for tribal menbers within the boundaries of a reservation or the authority
of the state to tax off-reservation sales

"The analysis in Mcd anahan relies on the | anguage in a
treaty wwth the Navajo. South Dakota does not claimthat the
anal ysis should be different in this case or argue that it has
jurisdiction to tax on-reservation activities or property.
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transactions. South Dakota adnmits that it would lack authority to inpose
state property taxes on nenbers of the Cheyenne River Sioux Tribe living
on the reservation, and the tribe concedes that its nenbers could validly
be required to pay a sales tax on off-reservation purchases, a properly
limted state road use tax, or certain non-discrimnatory fees. The
di spute here is one of classification: what sort of tax or fee is created
by these statutes?

South Dakota argues that the excise tax is a sales tax on off-
reservation purchases of notor vehicles. The statute itself speaks of
| evying an excise tax, "in lieu of" any sales or use tax, on the value of
any notor vehicle "purchased or acquired for use" in the state. § 32-5B-1
Unlike the state sales tax, the excise tax is not inposed on the retailer
or at the tine of sale.® Conpare S.D

8The di ssent attenpts to make too nmuch of the nmention of the
fact that the South Dakota excise tax is not collected by the
retailer at the time of sale. This is but one of the facts that
make up the total circunstances show ng that the excise tax is a
tax on personal property rather than a sales tax. The tax only
applies to certain types of vehicles sales in South Dakota. It
al so applies to vehicles purchased by South Dakota residents
outside of the state and to certain vehicles not recently
purchased, but recently brought into the state. Furthernore, it
arises on application for title, rather than on vehicle sale.

Under the teaching of Suprene Court precedent it is the
nature and characteristics of the particular tax that determ nes
whether the tax is permssible, not the nature of the | abel
applied to it. Sac and Fox, 508 U S. at 127-28; Colville, 447
U S at 163. This requires examnation of all the attributes of
the particular tax. The dissent ignores this principle and
selects only certain factors to anal yze.

The di ssent also has done its own survey of taxes in other
states in the circuit and concludes that they show sonme
simlarities to the South Dakota excise tax. There is no
i nformati on about whether any of these states have attenpted to
apply the taxes to on-reservation Indians, and if so, what the
result has been. This discussion of other state taxes is not
based on the record before the court, and the parties have had no
occasion to address the possible relevance or irrelevance of the
di ssent’s specul ati on about other state laws and its invitation
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Codified Laws Ann. § 10-45-2 (retail sales tax) with § 32-5B-10 (excise
tax). Nor is the excise tax revenue credited to the general revenue fund.
Conpare S.D. Codified Laws Ann. § 10-46-48 with § 32-5B-17. Al though the
anmount of the tax is based on the "purchase price," that termis defined
to include either the actual consideration paid or the actual value of the
vehicle. See S.D. Codified Laws Ann. 88 32-5B-4(3)-(5), 32-5B-11

The excise tax does not operate like a sales tax. It mght resenble
a sales tax in some cases, such as when a new or used car is purchased from
a licensed dealer in South Dakota and regi stered there by the new owner
In other circunstances, however, the tax nore obviously relates to the
ownership of the vehicle as property rather than the sales transaction
itself. For exanple, the tax does not apply to all nmotor vehicle sales in
the state, but only to those resulting in ownership by a South Dakota
resident. The tax is not paid unless the owner applies for the issue or
transfer of South Dakota title. § 32-5B-14. Conversely, the excise tax
does apply to vehicles purchased out of state by South Dakota residents.
Moreover, the tax applies to notor vehicles that are being newy brought
into the state, but have not recently been purchased. A person noving to
Sout h Dakota and applying for a state notor vehicle title is taxed at a
percentage of the retail value of the vehicle on the day it enters the
state, unless the owner provides sufficient proof that the vehicle was
subject to an equal or greater tax in another state. § 32-5B-11

Sout h Dakota asserts that Tunica-Biloxi Tribe v. lLouisiana, 964 F.2d
1536 (5th Gir. 1992), supports its claimthat the excise tax is a valid
sales tax, but the tax at issue in that case was different fromthe South

Dakot a excise tax. Tunica involved a Louisiana tax on the "sale at retail"

of any item of property

for additional litigation.



within the state. That tax did not apply to itenms purchased out of state.®
Purchasers from outside Louisiana could also be subject to the sales tax
unlike the South Dakota tax which is not applied to out-of-state
purchasers. Since the characteristics of the South Dakota tax differ from
t he Loui siana tax, the outcone here is not inconsistent with Tunica. It
is sinply wong to suggest that our decision will create a split anong the
circuits.?

The South Dakota excise tax resenbles the personal property taxes
found to be preenpted in Me, Colville, and Sac and Fox. Colville involved

a Washi ngton "excise tax" which was assessed annually at a percentage of
a notor vehicle's value for the "privilege" of using a notor vehicle in the
state. 447 U S. at 162. The Suprene Court held that the tax was sinilar
in all but nane to the personal property tax on notor vehicles that had
been invalidated as applied to tribal nenbers in Me, 425 U S. at 480-81

Colville, 447 U S. at 163. Sinmlarly, in Sac and Fox, the Suprene Court
held that Okl ahoma's notor vehicle excise tax and its yearly vehicle

regi stration fee operated as personal property taxes and thus coul d not be
i nposed on tribal nenbers living on the reservation. 508 U S. at 127-28.
The South Dakota tax is not identical to the taxes in Me, Colville, and

Sac and Fox, but it has inportant simlarities. Li ke them the South

Dakota tax is applied to notor vehicle owners, rather than sinply to
purchasers, and is based on a percentage of the val ue of the notor vehicle.
Sac and Fox, 508 U. S. at 119; Colville, 447 U S. at 163 (discussing Me).
It is true that this tax is not applied annually,

°Loui siana al so i nposed a separate "use tax" on the fair
mar ket val ue of vehicles purchased out of state and | ater brought
intoit. That tax was not at issue in Tunica, but the court
indicated that its validity m ght have presented a different
guestion. 964 F.2d at 1540-41.

1t should also be noted that the Fifth Crcuit did not
have the benefit of the nost recent Suprene Court guidance in
this area, because Tunica was deci ded before Sac and Fox.
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but neither was the tax found invalid in Sac and Fox.' Sac and Fox, 508
U S at 126.

The South Dakota excise tax essentially operates as a tax on the
ownership of a notor vehicle, rather than as a tax on off-reservation sal es
transactions. The ownership of a vehicle is the sort of on-reservation
activity that a state is not permtted to tax w thout express Congressiona
authorization. See Sac and Fox, 508 U.S. at 127. The district court did
not err inruling that the state lacks jurisdiction to inpose the excise

tax on tribal nenbers residing on the reservation

The United States and the Cheyenne River Sioux Tribe argue that the
state simlarly lacks jurisdiction to inpose its annual registration fee
on reservation |Indians because it operates to tax on-reservation
activities. South Dakota responds that it has authority to i npose the fee
because it is a nondiscrimnatory fee for off-reservation activities. The
i ssue is again one of classification

The United States and the tribe claimthat the fee actually operates
as a tax on the ownership of vehicles and is therefore preenpted under Sac
and Fox, Colville, and Me. In Sac and Fox the Court held Washington's
annual registration fee to be invalid as applied to reservation |ndians,

but that fee was based on the value of a vehicle and thus was like a
personal property tax. [|d. at 127-28. It was found to be no different
from the taxes held preenpted in Me and Colville. South Dakota's
registration fee does not resenble a property tax, however. It is not
based on the

H“Contrary to the dissent's inplication in its discussion of
Me and Colville, Sac and Fox indicates that a state w thout
authority to i npose an annual tax has no nore authority to inpose
a one-tine tax.
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val ue of the vehicle, but is a flat fee based on wei ght, and any proceeds
resulting fromit are dedicated to hi ghway purposes.

The United States and the tribe also suggest that the fee is a tax
on the use of state roads. They concede that a state nmight have
jurisdiction to inpose a tax on reservation Indians for the use of off-
reservation roads, but argue that the fee here is not "tailored to the
actual anmount of off-reservation use" as required by Colville, 447 U S. at
163- 64.

In Colville, the Suprene Court rejected the State of Washington's
claimthat its excise tax was actually a tax on the use of the vehicle
within the state. It held that the tax effectively functioned as a
personal property tax, which had previously been held invalid as applied
to tribal nenbers in Me:

We do not think Me and Md anahan can be this easily
circumvented. Wile Washington nmay well be free to levy a tax
on the use outside the reservation of |ndi an-owned vehicles, it
may not under that rubric acconplish what Me held was
prohi bited. Had Washington tailored its tax to the anount of
actual off-reservation use, or otherw se varied sonething nore
than nere nonenclature, this mght be a different case.

Id. There is no suggestion in the South Dakota statute that the purpose
of the fee is to tax the use of the state roads. Even if it were, the tax
is significantly different from a property tax so that the concerns
expressed in Colville are avoi ded.

The registration fee is a nondiscrimnatory fee for the registration
of a vehicle in the state and the issuance of state |license plates. See
Moe, 425 U.S. at 469 (Montana fee required for registration and issuance
of state license plates could be inposed
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on reservation Indians). It is not collected from owners of notor
vehicles that are not registered with the state, including those driven
exclusively within the boundaries of the reservation. The concerns related
to state taxation of on-reservation activities are not present here because
the fee is not based on any on-reservation activity. Accordingly, the
district court did not err in ruling that |Indians who elect to purchase
South Dakota |icense plates or renewal tags can be required to pay the
annual registration fee.

C.

The Cheyenne River Sioux Tribe argues that imunity fromthe excise
tax should not be limted to tribal nenbers but should extend to nonnmenber
I ndians residing on the reservation. South Dakota responds that the
i nterests of nonnmenber I|ndians have not been properly raised, and argues
t hat nonmenber |ndians are subject to state taxation because they have the
sane status as non-Indians.

The state's power to tax nonnmenber Indians is not directly raised by
this action, because no nonnenber Indians are parties to this case. The
United States initiated the action "on behalf of the Cheyenne River Sioux
Tribe and its nenbers,"” and the tribe intervened "to protect its sovereign

right to raise revenue to finance its state governnent

Even if the issue had been properly presented, the argunents nmade are
not convi nci ng. As discussed above, the tax inmunity of reservation
Indians is premsed on the preenption of state laws by treaty and statute
and informed by notions of tribal self governnent. These reasons
underlying immunity do not have the sane

2Mpntana' s regi stration fee was not challenged by the tribe
in Me, but the Court's analysis suggests a basis to
differentiate between a registration fee that could be inposed on
reservation Indians and a personal property tax that could not.
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force as applied to Indians who are not nenbers of the governing tribe.?

See Colville, 447 U S. at 160-61 (retail sales tax immunity for on-
reservation sales does not extend to nonnenber |ndians residing on
reservation).

The tribe argues that the interest in tribal self governnent extends
t o nonnenber | ndi ans because Congress has defined tribal self governnent
to include all Indians. Although Congress has defined tribal powers of
self governnent to include crinmnal jurisdiction over "all Indians," 25
US.C § 1301, there is no question that South Dakota retains civil
regul atory jurisdiction over nonmenber Indians in the same way that it does
over non-Indians on the reservation. See id.

The tribe also asserts that the terns of the 1868 treaty creating the
G eat Sioux Reservation establishes that nonmenber |ndi ans have an i nterest

in tribal self governnent. It points to | anguage setting aside |and for
the use of the Sioux Nation and "for such other friendly tribes or
i ndividual Indians as fromtine to tine they nmay be willing . . . to admt
amongst them" Art. 2. (15 Stat. 653). Nonmenber | ndians living on the

reservation are not in fact involved in tribal self governnment, however.
The Cheyenne River Sioux Tribe's constitution and bylaws do not allow
nonnmenber Indians to vote in tribal elections or hold office on the
reservation.

The tribe also argues that at a mninmum any Sioux |Indian residing on
its reservation should be immune fromtaxation because all Sioux are part
of the Sioux Nation. The Great Sioux Reservation was divided into separate
reservations for various

3The tribe argues that state taxation of nonmenbers is
preenpted by the conprehensive federal |ndian country road
system but the statutes and regul ations inplenenting that system
do not denonstrate a Congressional intent to exenpt nonnmenber
I ndians fromstate taxation. See Colville, 447 U S. at 161.
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Sioux tribes, including the Cheyenne River Sioux. Although the different
Sioux tribes share common ties, they exist as separate entities with their
own constitutions and governing structures. Nonnenber Sioux residing on
t he Cheyenne River reservation are not allowed to vote or hold office, and
are not actually constituents of the governing tribe.

D.

The United States and the tribe argue that nonetary damages shoul d
be awarded to conpensate for past paynents of the excise taxes by triba
menbers.* The district court rejected the claim for damages because
previ ous cases addressing notor vehicle taxation had not been applied
retroactively. South Dakota offers several alternative rationales for
denyi ng nonetary relief.

The district court correctly noted that the opinions in Me,
Colville, and Sac and Fox did not grant retroactive relief, but those cases
did not involve clains for nonetary damages. Rather they were clains for
declaratory and injunctive relief. \Wen a state tax is declared to be
invalid either "because . . . it [is] beyond the State's power to inpose"
or "because the taxpayers were absolutely inmune fromthe tax," the State

must "'undo' the unlawful deprivation by refunding the tax previously paid
under duress." McKesson Corp. v. Division of Al coholic Beverages and
Tobacco, 496 U. S. 18, 39 (1990) (citing Ward v. lLove County Board of
Commirs, 253 U.S. 17, 24 (1920)). In other words, the holding in such

cases woul d be applied retroactively.

The state clains that a damage award is barred by the Eleventh
Amendnent. It cites Blatchford v. Native Village of Noatak, 501

14They actually seek damages for paynents by all reservation
I ndi ans of both the excise tax and the registration fee, but the
cl ai ms of nonnmenbers and those cl ai ns based on the registration
fee are foreclosed for the reasons already discussed.
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US 775 (1991), in which the Suprene Court held that the Eleventh
Amendnment woul d bar dammge clains brought by Indian tribes against a
state.® The El eventh Anendnent does not bar suits brought by the United
States on behalf of Indian tribes or their nenbers, however. United States
V. Mnnesota, 270 U S. 181, 195 (1926); United States v. Board of Commirs
of Gsage County, 251 U S. 128, 133 (1919). The Blatchford Court recogni zed
that the tribal clains would not have been barred if brought by the United

States, but held that tribal access to federal court was not as broad
Blatchford, 501 U S at 783-84. The El eventh Anendnent does not apply in
t he Cheyenne River case because the United States brought the action

The state al so argues that danmages shoul d be deni ed because paynent
of the taxes was required by tribal |aw and thus was not coerced by the
state. A 1987 resolution incorporated into tribal |aw certain provisions
of the South Dakota Traffic Code, including the requirenent that vehicles
bear valid state license plates. Neither that resolution nor a clarifying
resol ution passed in 1990 addressed the paynent of the state excise tax or
suggested that its collection fromtribal nenbers was valid. The triba
council has consistently protested the inposition of state notor vehicle
taxes on its nenbers, and has now adopted its own registration system

An additional argunent by the state is that the excise taxes were
paid voluntarily and thus cannot be recovered back as a matter of |aw or
equity. Taxes that are voluntarily paid because of a

5B at chf ord di stinguished its facts fromthose in Me where
there was federal jurisdiction over a state tax injunction action
brought by an Indian tribe. Blatchford suggested that such
actions do not inplicate the El eventh Anmendnent when brought
agai nst state officers rather than the state itself. 501 U S at
785 n. 3. (Me held that the Tax Injunction Act, 28 U S.C. 8§
1341, did not deprive federal courts of jurisdiction over tax
i njunction clainms brought by Indian tribes, because Congress had
separately provided for jurisdiction over tribal clainms in 28
U S . C 8§ 1362. 425 U. S. at 472-75).
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m st ake of | aw cannot be recovered back, see Security National Bank of
Watertown v. Young, 55 F.2d 616, 619 (8th Gr.), cert. denied, 286 U S 551
(1932), but taxes paid under duress or coercion are recoverable, and state

refund procedures do not lint such recovery. MKesson, 496 U S. at 31
Board of Commirs of Jackson County v. United States, 308 U S. 343, 350
(1939) (citing Gsage County, 251 U. S. 128 and Ward, 253 U.S. 17).

The record related to the nature and anmount of the danmage clains in
t he Cheyenne River case has not been fully devel oped. There is anecdot al
evi dence describing informal protests by several tribal nenbers at the tine
of payment, claimng that the tax was paid to avoid crimnal penalties, and
suggesting that the state refund procedure is inadequate. These i ssues
were not reached by the district court because of the m staken view that
damages were necessarily barred. The judgnent should be reversed to the
extent that it elimnated any possibility of damages. On remand the
district court should deterni ne whet her damages shoul d be awarded and, if
SO, in what anpunt.

The Rosebud Sioux Tribe is also a federally recogni zed I ndian tribe,
and the initial history of the Rosebud |Indian Reservation parallels that
of the Cheyenne River reservation. Initially part of the Geat Sioux
Reservation established by the Fort Larame Treaty, 15 Stat. 635, the
Rosebud reservation was set apart by the Act of March 2, 1889, 25 Stat.
888, 892. The reservation was dimnished by Congressional acts near the
turn of the century, and now consists of Todd County, South Dakota. See
Rosebud Sioux Tribe v. Kneip, 430 U S. 584, 615 (1977). Tribal nenbers
living on allotted | ands outside the reservation are considered to be in

I ndian country. 1d. at 615 n. 48.

On Cctober 3, 1994, the Rosebud Sioux Tribe brought suit in
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federal district court against the South Dakota Secretary of Revenue for
declaratory and injunctive relief against the inposition of state notor
vehicle excise taxes and registration fees on Indians residing on the
reservation. The case was assigned to the sane judge before whom the
Cheyenne River action was pending. The Secretary filed a notion to
dism ss, and the tribe noved for a prelimnary injunction

On February 23, 1995, the sanme day that judgnment was entered in the
Cheyenne River case, the district court held a hearing on the notions in
the Rosebud case. On May 23, 1995 it issued an opinion and order denying
the Secretary's notion to dismss, partially granting and partially denying
the tribe's request for a prelimnary injunction, and transferring the case
to another judge. The opinion and order was short, and the court did not
nmake detailed findings or discuss the basis for its disposition.

The district court's opinion recognized that the issues were sinilar
to those raised in the Cheyenne River case. It granted a prelimnary
i njunction against the collection of the notor vehicle registration fee
fromtribal nmenbers who drive only within the undim nished portion of the
Rosebud reservation, but denied the tribe's notion in all other respects.
It did not specifically enjoin the collection of the excise tax fromtriba
nmenbers living on the reservation, and the tribe filed this interlocutory
appeal fromthat partial denial of its notion.?®

The Rosebud tribe argues that the reasoning in the Cheyenne River
case should apply to Indians residing on the Rosebud reservation and that
the district court erred by failing to enter an injunction against the
coll ection of excise taxes. The tribe

1At the tinme the case was argued on appeal, there was no
indication that the case had proceeded any further in district
court. The Secretary has yet to file an answer to the conpl ai nt
or to assert any defenses.
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argues that the order is inconsistent with the Cheyenne River judgnment
because it did not enjoin the state fromcontinuing to collect excise taxes
frommenbers of the Rosebud tribe living on the reservation. The Secretary
responds that the district court did not abuse its discretion when it
partially denied the notion for a prelimnary injunction and that the
nerits of the underlying action are not an issue on appeal

The issue on this interlocutory appeal is whether the district court
abused its discretion or conmitted an error of law ! See Dakota I|ndus.,
Inc. v. Dakota Sportswear, Inc., 988 F.2d 61, 63 (8th Gr. 1993). Al though
the order would be easier to reviewif it contained nore detail ed findings

and reasoning, it appears that the earlier ruling in the Cheyenne River
case was a mmjor factor in the court's thinking. The sane judge had
entered a declaratory judgnment in that case three nonths before, holding
that South Dakota could not inpose its notor vehicle excise tax on triba

nmenmbers living on the reservation. In its opinion in that case, the
district court denied injunctive relief since there was "no reason to
believe the defendants will not conply with the requirenments of this
decision." Inplicit inits Rosebud ruling is a simlar assunption that the

state was conplying with the requirenents of the Cheyenne River decision
and had stopped collecting excise taxes from tribal nenbers living on
reservations. |Injunctive relief is unnecessary where there is no show ng
of irreparable harm and nothing in the record suggests that South Dakota
continues to collect the excise tax fromtribal nenbers residing on |Indian
reservations. The tribe has not shown that the grant of only partial
relief was an abuse of discretion or clearly erroneous.

"The Rosebud tribe al so seeks entry of judgnent inits
favor on the excise tax issue, but the only issues before us on
this interlocutory appeal relate to the injunction.
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In conclusion, the judgnent entered in the Cheyenne River case is
affirmed in part and reversed in part and remanded for consideration of the
remai ni ng danages i ssues. The order granting partial injunctive relief in
t he Rosebud case is affirnmed

RCSS, CGircuit Judge, concurring in part and dissenting in part.

I concur in the nmajority opinion to the extent that it concludes the
State of South Dakota has the authority to i npose an annual notor vehicle
registration fee on Native Anericans who live within the boundaries of a
reservation. S.D. Codified Laws Ann. 8§ 32-5-5. | dissent, however, with
respect to the majority's conclusion that the State |lacks the authority to
i mpose the notor vehicle excise tax set forth in S.D. Codified Laws Ann.
8§ 32-5B-1. In ny opinion, the excise tax is indistinguishable froma sales
tax levied on the sale of notor vehicles, and as such is a valid state tax
on a non-reservation transaction. | also dissent from the najority's
determination that the State of South Dakota nust refund the taxes
previously paid.

The South Dakota notor vehicle excise tax is a one-tine tax based on
the purchase price of a notor vehicle, and is collected by the county when
application is nade for a South Dakota notor vehicle title. S.D. Codified
Laws Ann. § 32-5B-10. It is clear that all of the sales occur outside the
reservation. Al though the majority attenpts to distinguish the excise tax
froma sales tax based on the fact that the excise tax is collected at the
time of registration by a governnent enpl oyee, as opposed to at the tine
of sale by the seller, the excise tax and its nethod of collection are
virtually identical to the taxes inposed upon the disposition of notor
vehicles by every other state within our circuit. |In all cases, the taxes
operate in a simlar fashion, yet are given various |abels. Wile each of
the seven states within our circuit
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levy simlar taxes, | will discuss only those five states, including South
Dakota, that also have a reservation within their borders.®

The State of Nebraska inposes a one-tine "sales" tax, based on the
purchase price of the notor vehicle. Neb. Rev. Stat. 8§ 77-2703(1)(i).
Although called a "sales" tax, the tax is not collected by the retailer at
the tine of the sales transaction, as is the case with retail sales in
general. 1d. &8 77-2703(1)(a). Instead, the notor vehicle sales tax is
collected by a county official at the time the vehicle is registered.

The State of North Dakota inposes a one-tine "excise" tax based on
t he purchase price of the motor vehicle. N D. Cent. Code § 57-40.3-02.
Again, the tax is collected by the director of the departnent of
transportation at the tine of vehicle registration. 1d. 8§ 57-40.3-12.
Because of the inposition of the notor vehicle excise tax, the sale of
notor vehicles is specifically exenpted fromNorth Dakota's sales tax. 1d.
§ 57-39.2-04(13).

The State of lowa calls its one-tinme tax upon the sale of notor
" tax, lowa Code Ann. 8§ 423.7, even on the in-state

vehicles a "use
purchases of nmobtor vehicles. The tax is collected by the county treasurer
at the time of vehicle registration. Id. § 423.7. Because of the
i nposition of this use tax, the sale of notor vehicles is specifically

exenpted fromlowa's sales tax. |d.

8Al t hough Arkansas and M ssouri do not have | ndian
reservations within their borders, | note that both of these
states inpose and coll ect sales taxes on the disposition of notor
vehicles in a manner identical to that of their sister states.
The State of Arkansas inposes a "gross receipts tax" on the sale
of notor vehicles. Ark. Code Ann. 8§ 26-52-510. This tax is
"paid by the consuner to the Director of the Departnent of
Fi nance and Adm ni stration instead of being collected by the
dealer or seller, . . . at the tinme of registration." |d. 8§ 26-
52-510(a)(1)(A). Simlarly, the State of M ssouri inposes a
"sal es" tax upon the sale of a notor vehicle. The tax is not
collected by the seller but by the state departnent of revenue at
the tinme of registration. M. Rev. Stat. 88 144.069, 144.070.
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§ 422.45(4).

Finally, the State of Mnnesota inposes a one-tine tax called a
"sales tax on notor vehicles." Mnn. Stat. Ann. 8§ 297B.02. The tax is
based on the purchase price of the notor vehicle and is collected by the
notor vehicle registrar, not by the seller at the tine of sale. 1d.
8§ 297B. 11. As with the other states in our circuit, M nnesota has
reciprocity with other states in the form of a use tax, applicable, in
part, to out-of-state purchases. 1d. § 297B.08. Again, because of the tax
i mposed under 8§ 297B.02, the sale of notor vehicles is specifically
exenpted fromthe general sales taxes |levied under § 297A. |d. 8§ 297B. 13.
A particularly interesting point to note regarding Mnnesota' s notor
vehicle tax, is that prior to 1994, what is now denonmi nated a "sal es tax
on notor vehicles" was |abeled a "notor vehicle excise tax." The 1994
amendrrent nodified only the | abel ascribed to the tax, |eaving the taxing
schene ot herw se unchanged.

The majority attenpts to distinguish the taxing schene found to be
valid in Tunica-Biloxi Tribe v. Louisiana, 964 F.2d 1536 (5th G r. 1992),
noting as significant that "Tunica involved a Louisiana tax on the 'sale

at retail' of any item of property within the state." lbid. at 9-10

Regardl ess of the label given to the tax by the Louisiana |egislature,
however, Louisiana's taxing schene is virtually identical to every other
not or vehicle taxing schene within our circuit. Relying exclusively on
formrather than substance, the majority overl ooks the fact that Louisiana
sal es tax on notor vehicles is collected, not by the seller at the tine of
the sale, but by the "vehicle comissioner as the agent of the collector
of revenue at the tine of application for a certificate of title or vehicle
registration license." La. Rev. Stat. Ann. § 47:303B(1).

The majority's attenpt to distinguish the Louisiana tax from the
South Dakota tax is sinply unavailing. The majority's only
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noted distinction between the two taxes is that "[p]Jurchasers from outside
Loui siana could al so be subject to the sales tax unlike the South Dakota
tax which is not applied to out-of-state purchasers." lbid. at 10. This
is a distinction without basis. Both the South Dakota and the Loui si ana
taxes are identical in that neither differentiates between resident or non-
resident purchasers in the inposition of their respective taxes. |nstead,
both resident and non-resident purchasers nmust pay the tax at the tine the
vehicle is registered in either South Dakota or Louisiana, unless the
purchaser can show that the tax has been paid to another state. This is
sinply the use tax conponent of a typical sales tax schene and in no way
detracts fromits characterization as a sales tax. But for the |abel
attributed to the taxes, Tunica is indistinguishable from the case now
before us.

| also disagree with the majority that the South Dakota excise tax
resenbl es the personal property taxes found to be invalid in Cklahoma Tax
Commin v. Sac and Fox Nation, 508 U S. 114 (1993); Washington wv.
Confederated Tribes of Colville Indian Reservation, 447 U S. 134 (1980);
and Mbe v. Confederated Salish and Kootenai Tribes, 425 U S. 463 (1976).
In both Colville and Me, the court invalidated the inposition of taxes

assessed annually at a percentage of market value of the vehicles.
Rejecting the State of Washington's attenpt to exalt form over substance,
the Court noted that "the only difference between the taxes [in Colville]
and the one struck down in Me is that [the forner] are call ed excise taxes
and i nmposed for the privilege of using the vehicle in the State, while the
Montana tax was | abel ed a personal property tax." Colville, 447 U S. at
163. The inportant distinction between the taxes in Colville and Me and
the South Dakota excise tax, is that the taxes in Colville and Me were
annual taxes contingent upon the continued ownership of a notor vehicle.
In sharp contrast, the tax at issue here is a one-tine tax triggered upon
the disposition of a notor vehicle. Colville and Me sinply are not
controlling in the present case.

23



Sac and Fox is also distinguishable fromthe case now before us. The
Suprerme Court noted as significant several times throughout its discussion
that the excise tax at issue in Sac and Fox was paid "in addition to the
state sales tax,"'® 508 U S at 119, 126, 127. Accordingly, the Court
rejected the state's argunent that the excise tax resenbled a sales tax on
transactions occurring outside Indian country. Id. at 126. Just the
opposite is true here, where South Dakota | aw specifically states that the
excise tax "shall be inlieu of any tax levied . . . on the sales of such
vehicles." S.D. Codified Laws Ann. 8 32-5B-1. Unlike Sac and Fox, the
Sout h Dakota notor vehicle excise tax is neant to be in lieu of the state's

sales tax, not to augnent it.

In ny view, the majority relies upon distinctions w thout substance
in concluding that the excise tax is not the equivalent of a sales tax.
First, the mpjority finds significant the fact that the tax is not
col l ected by the autonobile dealer at the tine of the sale, but instead is
coll ected by the county treasurer at the tinme application is made for a
Sout h Dakota notor vehicle title. As previously stated, however, this
procedure in tax collection is the sane procedure used by all of the states
wWithin our circuit, including those that call the tax a "sal es" tax.

Second, the mpjority makes nmuch of the fact that "the tax does not
apply to all notor vehicle sales in the state, but only to those resulting

in ownership by a South Dakota resident," and "[c]onversely, the excise tax
does apply to vehicles purchased out of state by South Dakota residents."
Ilbid. at 9. VWhat the nmmjority describes, however, is sinply the
conpl enentary use tax elenent of a retail sales tax schenme. See, e.q., La
Rev. Stat. Ann. § 47:303A(3); Mnn. Stat. Ann. 88 297A 14(1), (2), 297B.08;

Neb. Rev. Stat. 8§ 77-2703(2). The existence of a use tax within

Bkl ahoma's "sal es" tax | evied on notor vehicles was not
chal  enged in Sac and Fox.
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the state's taxing schene does not nullify, or in any way alter, the nature
of its sales tax.

Sout h Dakota's excise tax is the equivalent of a sales tax on notor
vehicles. The fact that the tax is applied only to notor vehicles and not
the general sale of personal property does not alter the substance of the
tax in any way. M concern with the hol ding adopted by the nmajority today
is the far-reaching ramfications this decision is sure to have on the
taxi ng schenes of other states within our circuit, and conceivably in other
circuits as well. Each of the remmining four states within our circuit,
whi ch al so have Indian reservations within their boundaries, inpose notor
vehicle taxes virtually identical to that struck down by our court today.
As with South Dakota, the remaining four states inpose a one-tine tax;
based on the purchase price of the notor vehicle; inposed in |lieu of the
general retail sales tax; collected not by the retailer at the tine of
sale, but by a county official at the tinme of registration; and have
conpl enentary use tax provisions. Two of the four states now call their
one-tine tax a "sales" tax, although identical in all other respects to the

"use" or "excise" taxes of their sister states. The question is whether
this difference in nonenclature will be sufficient to withstand our court's

scrutiny?

By failing to recognize the simlarities between Louisiana and South
Dakota's taxing schenes, the mmjority now creates a split anobng the
circuits with regard to the validity of taxing the off-reservation sal es
of notor vehicles. Further, by failing to recognize the distinct method
of collecting notor vehicle sales taxes, as opposed to other retail sales
taxes, by every state in our circuit and possibly the majority of states
across this country, our court today takes a step toward a blanket
i nval idation of sales taxes on the off-reservation purchases of notor
vehicles. This clearly intrudes upon the Suprene Court's affirmation that
"I ndi ans goi ng beyond reservation boundaries have generally been
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hel d subject to non-discrinmnatory state | aw otherw se applicable to al
citizens of the State," including its state tax |aws. Mescal ero _Apache
Tribe v. Jones, 411 U.S. 145, 148-49 (1973).

Because it is nmy opinion that the South Dakota excise tax functions

as a valid sales tax of off-reservation transactions, | would uphold S.D
Codified Laws Ann. 8 32-5B-1. Accordingly, | respectfully dissent fromthe
majority opinion to the extent that it concludes otherwise. | note that

the other states within our circuit may wish to seek leave to file anicus
briefs in the event a petition for rehearing is requested and granted in
thi s case.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.

26



