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PER CURI AM

Stute Conpany, Inc. ("Stute") appeals from an affirmnce by
the district court' of a bankruptcy court? order granting State Bank
of Benkel man ("Bank") relief froman automatic stay, pursuant to 11
US C 8§ 362(d)(1). W dismss the appeal as noot.

'The Honorable Warren K. Urbom United States District Judge
for the District of Nebraska.

*The Honorabl e John C. M nahan, Jr., United States Bankruptcy
Judge for the District of Nebraska.



In 1988, Stute filed for bankruptcy under Chapter 12; a second
anended pl an of reorganization was confirmed in 1989. In 1995, on
the Bank's notion, the bankruptcy court dism ssed the Chapter 12
proceedi ng after finding that Stute had failed to nake the paynents
required by the plan. Follow ng the dism ssal, the Bank published
the required five-week notice of a foreclosure sale to be held on
Monday, April 17, 1995. Six days before the April 17 sale, Stute
filed a Chapter 11 bankruptcy petition and proposed plan of
reorgani zation. On Friday, April 14, the Bank received notice of
the Chapter 11 filing; and inmmediately filed a notion for relief
fromthe automatic stay, alleging this bankruptcy filing was solely
to delay the sale and was thus in bad faith, and a request for an
expedited hearing on its notion. On that sanme day, the court
granted the request for the hearing, notified Stute, and schedul ed
a tel ephonic hearing for the foll owing Monday. Both Stute and the
Bank participated in the hearing.

At the tel ephonic hearing, the court lifted the automatic stay
for cause under section 362(d)(1), after concluding that notice of
the hearing was sufficient under the circunstances, and that
Stute's Chapter 11 petition had been filed in bad faith. Wth the
stay lifted, the foreclosure sale proceeded as planned, and the
collateral was sold to a third party. The court denied Stute's
subsequent notion to reconsider. The district court affirned.
Stute tinely appeal ed, contesting the adequacy and notice of the
hearing, and the lifting of the automatic stay.

An appeal from a bankruptcy court's order setting aside an
automatic stay is rendered noot by the sale of the collateral to a
third party. Markstein v. Massey Assoc., Ltd., 763 F.2d 1325, 1327
(11th Cr. 1985) (court is powerless to rescind foreclosure sale

where debtor did not obtain stay of sal e pending appeal ); In re Van
| peren, 819 F.2d 189, 191 (8th Cr. 1987) (per curiam (citing
Mar kstein wi th approval and hol di ng forecl osure sale of coll ateral
noot ed debtor's appeal because once collateral is converted into
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cash, no court is able to fornmulate relief). Because Stute did not
request a stay of the bankruptcy court's order and the coll ateral
was sold to a third party, we conclude this appeal is noot. W
decline to address Stute's argunent otherwise. See In re Hanna,
912 F.2d 945, 948 (8th Cir. 1990) (declining to address debtor's
argunent raised for the first tinme in appeal); Winer v. Eastern
Arkansas Planting Co., 975 F.2d 1350, 1357 n.6 (8th Cr. 1992)
(refusing to consider argunent raised for first tine in reply
brief).

Moreover, we reject Stute's challenges to the notice and
adequacy of the hearing as without nerit. See In re Fay, 155 B.R
1009, 1011 (Bank. E.D. M. 1993) (holding notice on Friday of
Monday heari ng on energency notionto |lift automatic stay satisfied

bankruptcy notice requirenent).
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