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Randol ph Reeves was convicted of two counts of felony nurder
and sentenced to death. Follow ng unsuccessful appeal and
postconviction actions in Nebraska state court, Reeves was
granted habeas corpus relief in federal district court. W
reversed, but retained jurisdiction and renmanded to the district
court for findings on Reeves's remaining clains. The district
court again granted the petition and vacated Reeves's death
sentence. For the second tinme, the State appeals the district
court's grant of the wit.

We conclude that the district court erred in its grounds for
granting the wit. W also conclude, however, that the district
court erred in deciding that Reeves was not entitled to a jury
instruction on |lesser included offenses, a violation of Beck v.



Al abama, 447 U.S. 625 (1980). On this basis, we conditionally
grant Reeves's petition for habeas corpus.

BACKGROUND

The facts of this case are set out fully in the Nebraska
Suprene Court's opinion in Reeves's state appeal. State v. Reeves,
344 N.W2d 433, 438-40 (Neb. 1984) ("Reeves 1"). A sunmary,
however, is in order.

On March 29, 1980, Reeves killed Janet Mesner and Victoria
Lanmin a Quaker neetinghouse in Lincoln, Nebraska. M. Mesner and
Reeves were friends, and were in fact rel ated. Reeves, who had
been dri nki ng heavily and had i ngest ed sone peyote buttons, entered
a wi ndow of the house and either sexually assaulted or attenpted to
sexual |y assault Ms. Mesner in her bedroom In the course of the
assaul t, Reeves stabbed Ms. Mesner seven tinmes with a knife he had
taken fromthe kitchen. Wwen Ms. Lammentered the roomduring the
assault, Reeves stabbed her to death. Ms. Mesner was nortally
wounded, but was able to find a tel ephone and dial 911. M. Mesner
identified Reeves as her attacker before dying |less than three
hours later at a | ocal hospital.

Reeves was charged with two counts of murder in the course of
or while attenpting a sexual assault in the first degree. See Neb.
Rev. Stat. § 28-303. Reeves presented defenses of insanity and
di m ni shed capacity, but was convicted on both counts. Under
Nebraska law, a first degree felony nurder conviction carries
possi bl e sentences of life inprisonment or death. Neb. Rev. Stat.
§ 28-105(1). A three-judge sentencing panel sentenced Reeves to
deat h. On appeal, the Nebraska Suprene Court held that the
sent enci ng panel had failed to consider a mtigating factor and had
i nproperly applied an aggravating factor in determ ning Reeves's
sentence. Reeves |, 344 N.W2d at 447-48. The court, however,
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reexam ned the applicable factors and affirmed the death sentence.
ld. at 448.

Reeves then pursued state postconviction renedies. The
Nebraska Suprene Court again affirmed his sentence. State v.
Reeves, 453 N.W2d 359, 388 (Neb. 1990) ("Reeves 11"). The United
St at es Suprene Court, however, vacated Reeves |l and remanded the
case for reconsideration in light of its holdings in Cenons v.
M ssi ssippi, 494 U S. 738 (1990). Reeves v. Nebraska, 498 U. S. 964
(1990). On renmand, the Nebraska Suprene Court once again affirned
Reeves' s sentence. State v. Reeves, 476 N.W2d 829, 841 (Neb
1991) ("Reeves I111").

Reeves t hen brought this federal habeas corpus action under 28
US. C 8§ 2254, raising forty-four clains. The district court
granted relief on the ground that the Nebraska Suprene Court did
not have authority wunder state law to independently reweigh
aggravating and mtigating factors in affirm ng a death sentence.
Reeves v. Hopkins, 871 F. Supp. 1182, 1202 (D. Neb. 1994). The
district court considered and rejected Reeves's clains related to

jury instructions, including a claim that the trial court
i mproperly deni ed his request to have the jury instructed on | esser
included offenses of felony nurder, in violation of Beck V.

Al abama, 447 U.S. 625 (1980). Reeves v. Hopkins, 871 F. Supp. at
1205.* The court |eft unresolved seven of Reeves's clains.?

On appeal we reversed, holding that the district court
exceeded federal court authority in determ ning that Nebraska | aw
di d not authorize the Nebraska Suprenme Court to rewei gh aggravati ng

'The court al so rejected Reeves's claim44, challenging the
introduction at trial of Janet Mesner's statenents identifying
Reeves as her attacker. Reeves v. Hopkins, 871 F. Supp. at 1210.
Reeves has not cross-appeal ed this determ nation.

The court did not reach clains 5, 6, 26, 27, 34, 36, and
38.

-3-



and mtigating factors in capital cases. Reeves v. Hopkins, 76
F.3d 1424, 1427 (8th Cr.), cert. denied, 117 S. C. 307 (1996).
W did not reach Reeves's Beck claim instead renmanding and
instructing the district court to make determ nati ons on the cl ai ns
it had not reached. |[d. at 1430-31. W expressly noted that we
retained jurisdiction on those i ssues decided by the district court
that we had not reached, and woul d consolidate those issues with
any future appeal. 1d. at 1431.

On remand, the district court rejected all but one of Reeves's
remai ning clains. The court determ ned that the Nebraska Suprene
Court had resentenced Reeves in Reeves IIl when it again affirned
the death penalty on remand fromthe United States Suprene Court,
but violated due process by failing to give Reeves notice of

resentencing and an opportunity to be heard. Reeves v. Hopkins,
928 F. Supp. 941, 965-66 (D. Neb. 1996).°

The State appeals the district court's findings on the due
process claim and we agree that the court below erred on this
i ssue. We al so conclude, however, that Reeves's Beck claimis
meritorious and that the district court inproperly rejected this
claimin its first decision in 1994.

1. DI SCUSSI ON

In this section 2254 habeas corpus action, we review the
district court's factual findings for clear error and its |ega
conclusions de novo. Culkin v. Purkett, 45 F.3d 1229, 1232 (8th
Cr.), cert. denied, 116 S. C. 127 (1995).

%The district court also concluded that our retention of
jurisdiction in our prior decision rendered it w thout authority
to consider Reeves's notion to submt new evidence of actual
i nnocence. Reeves v. Hopkins, 928 F. Supp. at 976. Reeves
appeal s this conclusion. Because we grant the wit on other
grounds, we need not reach this issue.
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A. The Due Process Claim

The district court granted relief on claim 34 of Reeves's
petition, in which Reeves clains that:

The death penalty was unconstitutionally applied to
Petitioner in that the Nebraska Suprene Court in
resentencing Petitioner on remand denied Petitioner
notice and an opportunity to be heard in viol ation of the
Si xth and Eighth Amendnments and the [Due Process] and
Equal Protection C auses of the Fourteenth Anendnent.

Petitioner's First Anended Petition for Wit of Habeas Corpus, at
37- 38.

Reeves's clai minvol ves his state postconviction proceedi ngs.
After his convictions and sentences were affirnmed on direct appeal
in Reeves |, Reeves sought state postconviction renedies. | n Reeves
Il, the Nebraska Supreme Court affirnmed denial of postconviction
relief. 453 NW2d at 388. On petition for wit of certiorari,

the United States Supreme Court vacated Reeves Il and remanded for
“"further considerationinlight of denbns v. M ssissippi." Reeves
V. Nebraska, 498 U S. 964 (1990). In denons, the Suprene Court

had recently held that a death sentence based in part on an
invalidly applied aggravating factor (which the Nebraska court
found had occurred in Reeves's case) could be affirmed by an
appellate court. If state law allows, an appellate court in such
a case may either: (1) conduct a harm ess error analysis; or (2)
i ndependently reweigh the applicable aggravating and mitigating
circunstances. 494 U. S. at 750, 752.

Reeves cl ai ns t hat when t he Nebraska court once again affirned
his sentence in Reeves |11, this anounted to a reinposition of the
deat h sentence. This "resentencing,"” Reeves argues, was done
wi t hout Reeves being aware that he would be subject to such
resentencing by the state court. He was thus unable to argue
agai nst inposition of the death penalty and was caught by surprise
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when the court affirmed the sentence, rather than remanding to a
new sent enci ng panel. Reeves clains that this violated his rights
under the Fourteenth Amendnment to notice and an opportunity to be
hear d.

On remand, the Nebraska Suprene Court issued an order
directing Reeves and the State to submt sinultaneous briefs

"covering the subject of the remand.” Petitioner's Brief at 2.
According to Reeves, his counsel was uncertain of the neaning of
t he phrase "the subject of the remand.” Reeves's attorney filed a

series of notions with the Nebraska court attenpting to clarify the
scope of the issues before the court, nobst of which the court
deni ed,* and unsuccessfully sought to clarify the scope of the
remand at oral argunment. The district court agreed with Reeves
that he "was not provided with adequate notice that he would be
sentenced to death.” 928 F. Supp. at 961. The court reasoned that
“"[h]owever the 20-minute oral argunent in Reeves 111 mght
ot herwi se be characterized, we know in retrospect that it was
ultimately the one proceedi ng where it woul d be determ ned whet her
[ Reeves' s convictions] warranted the death penalty.” 1d. at 964.

We part ways with the district court on a fundanental prem se:

Reeves |1l sinply was not the "one proceeding" where the state
determ ned that Reeves's crines "warranted the death penalty.”
Reeves 11 was Reeves's appeal of his unsuccessful postconviction

attack on his convictions and sentence. After the sentencing panel
originally inposed the death sentence, the Nebraska Suprene Court

“The court granted Reeves's notion to extend oral argunent
to 20 mnutes. The court denied, wthout coment, notions: (1)
requesting notice if the court "intended to engage in
resentencing on appeal™; (2) for an evidentiary hearing to
present evidence relevant to resentencing; and (3) to set forth
an order of procedure.
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affirmed the sentence on direct appeal in Reeves |.°> The United
States Suprene Court's remand of Reeves Il for reconsideration in
light of denbns did nothing to unsettle the prior conclusion in
Reeves 1.°

It is true that in Reeves |Ill the Nebraska Suprene Court
reviewed in sone detail its thinking on the propriety of Reeves's
sent ence. The court reexam ned the applicable aggravating and

mtigating factors, and concluded that "[w] e have bal anced the
aggravating and mtigating factors anew and have determ ned that
the aggravating <circunstances outweigh any statutory or
nonstatutory mtigating circunstances in this case.
Sentences of death remain the appropriate penalties for Reeves."
Reeves 11, 476 N.W2d at 841. However, the court's revi ew was not
a "resentenci ng" because Reeves's sentence had never been voi ded.
W agree with the State that the court's discussion was nerely a
recasting of its prior conclusions in |light of the guidance offered
by d enons.

®Reeves argues that in Reeves |, the Nebraska court, after
finding that an aggravating factor had been inproperly applied by
t he sentencing panel, affirmed on the basis that sonme aggravating
factors renmmi ned, rather than independently rewei ghing the m x of
aggravating and mtigating factors as required by O enpons. W
reject this contention. The court in Reeves | expressly noted
"our analysis is not confined to a nmere counting process of
aggravating and mtigating circunstances but, rather, to a
reasoned judgnment as to what factual situations require the
i mposition of death and which of those can be satisfied by life
i mprisonnment in light of the totality of the circunstances
present."” Reeves |, 344 N. W2d at 448.

®Reeves's reliance on Lankford v. ldaho, 500 U.S. 110
(1991), is msplaced. |In Lankford, the original decision of the
trial court inposing the death sentence viol ated due process
because the defendant (and even the prosecution) did not know
that the trial court was contenplating the death penalty, and
nei ther side addressed it during the sentencing hearing. [d. at
114-17. Reeves, however, has been under a final sentence of
death since 1984, when Reeves | affirmed his sentence. He cannot
say that the affirmance of his sentence--for the third tinme--in
Reeves |1l was a surprise.
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W also reject Reeves's argunment that the Nebraska Suprene
Court's conclusion in Reeves II1l that it was authorized to rewei gh
aggravating and mtigating factors was a newrule that it announced
sinmultaneous with its application to him First, it should have
been clear to Reeves since Reeves | that the state court believed
it had authority to reweigh, since that is exactly what it did on
di rect appeal in that case. Second, the Nebraska Suprenme Court had
previously stated that it could "weigh[] anew the aggravating and

mtigating circunmstances . . . as permtted by denbns v.
M ssissippi." State v. Oey, 464 N.W2d 352, 361 (Neb. 1991). W
rej ect Reeves's argunent that the | anguage in Qtey is "sumary" and
does not articulate the court's power to rewei gh under G enpbns. In
any event, since Reeves was not "resentenced” in Reeves Ill, his

"new rule" argunent is largely irrelevant.’

In sum the Nebraska Suprene Court did not "resentence" Reeves
in Reeves I11. Reeves's sentence of death was made final when the
court affirmed his convictions and sentence on direct appeal in
Reeves |, and the remand of the court's determ nation in Reeves's
post convi ction proceedi ngs did nothing to void that sentence. For
t hese reasons, we reject Reeves's due process claim

'Reeves al so argues that the decision in Reeves IIl should
be treated as a resentencing because the State had, in prior
filings in this habeas action, referred to it as such. It is

true that a party cannot argue on appeal a legal theory directly
contrary to the one advanced in district court. Bissett v.
Burlington Northern R R, 969 F.2d 727, 732 (8th Gr. 1992). W
do not believe, however, that the State's nmere use of the word
"resentence” in discussing other issues in these proceedings
constitutes advancenent of a legal theory or position. Finally,
Reeves asserts that in State v. More, 502 N.W2d 227, 229 (Neb.
1993), the Nebraska Supreme Court itself referred to the
"resentencing” it had done in Reeves's appeal. ("As indicated in
State v. Reeves . . ., we have the authority to resentence by
anal yzing and rewei ghing the aggravating and mtigating factors
of the case.”). Again, we do not believe that semantic niceties

change the nature of the remand in Reeves IIl. In any event, the
court in Moore was referring to its decision in Reeves |, not
Reeves |11.
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B. The Beck C ai m

Reeves was charged with two counts of first degree nurder
under a felony nurder theory, for killing during the course of a
first degree sexual assault or attenpted first degree sexual
assaul t.® Under Nebraska |l aw, first degree nurder is punishable by
either life inprisonment or by death. Neb. Rev. Stat. 88§ 28-303,
28-105(1). Reeves requested, and was denied, jury instructions on
second degree murder and manslaughter.® The jury was therefore
only instructed on the crine of first degree felony nurder. Reeves
argues that the refusal of his proposed instructions viol ated Beck
v. Al abama, 447 U.S 625 (1980). W agree.

8Reeves was charged under Neb. Rev. Stat. § 28-303, which
provi des that:

A person commts nurder in the first degree if he kills
anot her person (1) purposely and wth deliberate and
preneditated malice, or (2) in the perpetration of or
attenpt to perpetrate any sexual assault in the first
degree, arson, robbery, kidnapping, hijacking of any
public or private neans of transportation, or burglary

°The applicable statutory provisions are as foll ows:
8§ 28-304. Murder in the second degree; penalty.

(1) A person commts nurder in the second degree
if he causes the death of a person intentionally, but
wi t hout preneditation.

8§ 28-305. Mansl aughter; penalty.

(1) A person conmts mansl aughter if he kills
anot her wi thout nmalice, either upon a sudden quarrel,
or causes the death of another unintentionally while in
t he conm ssion of an unlawful act.

Second degree nurder carries a maxi mum sentence of life

i mprisonnment. 1d. at 88 28-304(2), 28-105(1). Mansl aughter
carries a maxi num sentence of twenty years. |d. at 88 28-305(2),
28-105(1).



In Beck, the petitioner was tried on a single count of
intentionally killing during the course of a robbery. 1d. at 627.
Under Al abanma |aw, when a jury found a defendant guilty of this
charge, it was required by statute to return a sentence of death.
Id. at 628 n.3. The trial court, however, was the final sentencer
and was free to inpose the death sentence or alife term |1d. at
629 n. 4. The statute under which Beck was charged expressly
prohibited trial courts fromgiving instructions on | esser included
noncapital offenses, even if the -evidence would support a
conviction on a lesser included offense. 1d. at 628 & n. 3.

The Suprene Court held that in a capital case due process
requires that the jury be given the option of convicting the
def endant on a | esser included noncapital offense if the evidence
woul d support conviction on that offense. 1d. at 638. The Court
i n Beck sought to avoid presenting juries with a "death or not hi ng"
choi ce between conviction of a capital crinme and finding the
def endant not guilty. Faced with such a choice, jurors mght
decide to acquit, even though they believed that the defendant had
committed a crime. On the other hand, they mght convict of the
capital crinme, even though they felt that the defendant did not
deserve the death penalty. This choice, the Court explained, is
unaccept abl e because "the unavailability of the third option of
convicting on a |l esser included offense may encourage the jury to
convict for an inperm ssible reason--its belief that the defendant
is guilty of sone serious crinme and should be punished.” [d. at
637. This risk of such a choice "cannot be tolerated in a case in

which the defendant's life is at stake.” |1d. See also Schad v.
Arizona, 501 U S. 624, 646 (1991). As the Court |ater explained,
"[t]he goal of the Beck rule . . . is to elimnate the distortion

of the factfinding process that is created when the jury is forced
into an all-or-nothing <choice between capital nurder and
i nnocence." Spaziano v. Florida, 468 U S. 447, 455 (1984).
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The State argues that Beck is inapplicable because the
Nebr aska Suprene Court has determ ned that, under state |law, there
are no | esser included offenses of felony nurder. Both before and
after Reeves's conviction, the Nebraska court repeatedly nade cl ear
its view that in felony nurder cases "it is error for the tria
court to instruct the jury that they may find defendant guilty of
murder in the first degree, guilty of nmurder in the second degree,
or guilty of manslaughter."” State v. Mntgonery, 215 N. W2d 881,
883 (Neb. 1974). See also State v. Massey, 357 N.W2d 181, 185-86
(Neb. 1984) (quoting Reeves 1, 344 N W2d at 442); State v.
Hubbard, 319 N.W2d 116, 118 (Neb. 1982); State v. MDonald, 240
N.W2d 8, 14 (Neb. 1976). W are directly faced, therefore, with
the question whether the State's prohibition is consistent with
Beck.

The State contends that once the Nebraska Supreme Court has
determ ned that fel ony murder has no | esser included of fenses, then
Reeves's Beck claim necessarily fails. The State urges us to
follow G eenawalt v. Ricketts, 943 F.2d 1020 (9th Cr. 1991), in
which the Ninth Circuit rejected an Arizona prisoner's Beck claim
The court in that case reasoned that "Greenawalt was tried solely
for felony nurder, a crinme for which Arizona |aw recognizes no
| esser included offense.” 1d. at 1029 (citing State v. G eenawal t,
624 P.2d 828, 846 (Ariz. 1981) (en banc). The court concluded on
this basis that Beck was inapplicable.

We cannot agree with this interpretation of the Beck doctri ne.
The State's position would say in effect that Beck neans only that
a crimnal defendant is entitled to instructions on | esser included
of fenses to which state |law says he or she is entitled. But if
this were true, then Beck itself wuld have been decided
differently. In Beck, as in this case, state substantive |aw
specifically prohibited the giving of a |esser included offense
instruction. The problemwas not nerely a trial court's decision
not toinstruct the jury, nor was it Al abama's definition of |esser
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i ncl uded of fenses. The unacceptable constitutional dilenma was
that state | aw prohibited i nstructi ons on noncapital nurder charges
in cases where conviction made the defendant death-eligible. The
prohibition in Reeves's case is based on the Nebraska Suprene
Court's pronouncenent of state law, rather than upon a statute.
But there is no principledreason to distinguish such a prohibition
imposed by the state courts from one inposed by the state
| egi slature.' The constitutional violation is the sane.

YSimilarly, the Fifth Grcuit has held that the Beck
doctrine inposes federal constitutional limts on state | aw
governing when a trial court may refuse to give an instruction on
a lesser included offense. Cordova v. Lynaugh, 838 F.2d 764, 767
(5th Cir. 1988). The court noted that "[i]f due process is
vi ol ated because a jury cannot consider a |esser included offense

that the " evidence would have supported,’. . . the source of that
refusal, whether by operation of state |law or refusal by the
state trial court judge, is immterial." 1d. at 767 n.2

(citation to Beck omtted).

W note that in rejecting a petitioner's Beck argunent in
Blair v. Arnontrout, we stated that "Beck does not prescribe a
first-degree murder instruction in this case unless first-degree

murder is a |lesser-included offense of capital nmurder . . . and
the [State] Suprene Court [has held] that first-degree nurder
[is] not a | esser-included offense of capital nurder.” 916 F.2d

1310, 1326 (8th Gr. 1990). In Blair, however, we did not
directly face the issue whether Beck could be vitiated by a
state's determ nation that a particular crinme has no | esser

i ncl uded of fenses. There was no Beck violation in Blair because:
(1) the jury had both the option and power to inpose a life
sentence, rather than a death sentence; and (2) the defendant was
given jury instructions on both second degree mnurder and

mansl aughter. 1d. Neither is true of this case.

W made a simlar statement regarding a state's definitions
of lesser included offenses in Wllians v. Arnmontrout, 912 F.2d
924, 928 (8th Cir. 1990) (en banc). In that case, however, Beck
did not apply because the evidence woul d not have supported a
conviction for the charge for which the defendant requested an
instruction. [d. at 929. WlIllians was thus squarely within the
[imtation on Beck clarified by Hopper v. Evans, 456 U. S. 605,
611 (1982) (holding that Beck requires instructions on noncapital
of fenses only when the evidence woul d support a conviction on
t hat charge).
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We believe that in arguing to the contrary, the State m sreads
the Supreme Court's clarifications of the Beck doctrine. |n Hopper
v. Evans, the Court held that under Beck "due process requires that
a lesser included offense instruction be given only when the
evi dence warrants such an instruction.”™ 456 U S. 605, 611 (1982)
(enmphasis in the original). 1In Spaziano, the Court held that Beck
di d not apply when the statute of Iimtations had run on all |esser
i ncl uded of fenses and the defendant refused to waive the statute.
468 U.S. at 456-57. The Court stated that "[w] here no |esser
i ncluded offense exists, a |esser included offense instruction
detracts from rather than enhances, the rationality of the
process. Beck does not require that result.” 1d. at 455,

The Ninth Grcuit in Geenawalt cited Spaziano to support its
conclusion that Arizona's nonrecognition of any |esser included
of fenses forecl osed a Beck claim G eenawal t, 943 F.2d at 1029.
W believe that this reads Spazi ano much too broadly. In Spaziano,
t he def endant could not have been convicted of any | esser included
of fenses because the applicable statutes of Iimtation had all run
and the defendant refused to waive them The Court found that
instructing the jury on a charge that could not have resulted in a
conviction would conpound the distortion of factfinding that
troubled it in Beck

Requiring that the jury be instructed on | esser included
of fenses for which the defendant may not be convicted

. . would sinply introduce another type of distortion
into the factfindi ng process.

Beck does not require that the jury be
tricked into believing that it has a choice of crimes for
which to find the defendant guilty, if inreality there
is no choice.

ld. at 455-56. Spazi ano does not stand, therefore, for the
proposition that state |aw can forecl ose Beck clains by declaring

that fel ony nurder has no | esser included of fenses; this is exactly
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what the Al abama |egislature had done in Beck, after all."

Spazi ano stands, rather, for the eminently sound notion that juries
should not be mslead into "convicting" soneone of a charge for
whi ch he or she cannot be convicted. There is no question of such
trickery in this case. Reeves could have been convicted and
sentenced for either second degree nurder or nmansl aughter.

The State's rationale for prohibiting instructions for
noncapital murder in felony nurder cases further supports our
concl usion. The Nebraska Suprene Court has said that fel ony nurder
differs from other nmurder because it requires no show ng of any

intent to kill: "The turpitude involved in the [underlying fel ony]
takes the place of intent to kill or preneditated malice, and the
purpose to kill is conclusively presuned from the crimnal
intention required for [the underlying felony]." Reeves |, 344

N.W2d at 442 (citations omtted). Thus, a finding that Reeves
i ntended the underlying felony (actual or attenpted first degree
sexual assault) takes the place of any show ng t hat Reeves i ntended
to kill. At oral argunent, the State reiterated that the
di fference between the nmental states required for fel ony nurder and
preneditated first degree nmurder is the basis for the prohibition
on | esser included offense instructions in felony nurder cases.

There i s not hi ng necessarily unconstitutional withthe State's
definition of the nmental culpability required for a felony nurder
convi cti on. However, the death penalty cannot be inposed on a
def endant wi t hout a show ng of sone culpability with respect to the
Killing itself. Enmund v. Florida, 458 U S. 782, 801 (1982).

“The State argues that "but for the specific statute struck
down whi ch prohibited such jury instructions [on | esser included
of fenses], there existed, under Al abama |aw, |esser included
of fenses of the crinme with which Beck was charged.” State's
Reply Brief (1995) at 11-12. But this is nerely to say that "if
state law had not prohibited an instruction, it would have
permtted it." This is, of course, true. But it is equally true
of Nebraska | aw.
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Before a state can inpose the death penalty, there nust be a

showi ng of both major participation in the killing and reckless
indifference to human life. Tison v. Arizona, 481 U S. 137, 158
(1987). Ennund and Tison are thus independent constitutional

requi renents of the nental culpability a state nmust prove if it is
to i npose a death sentence; if the death sentence is to be i nposed,
the state nust necessarily produce sone evidence of intent with
respect to the killing. Nebraska's rationale for prohibiting
| esser included offense instructions in felony nurder cases thus
di sappears when t he defendant is sentenced to death. W are led to
the conclusion that the State may not, consistent with the
Constitution, bar an instruction on noncapital homcide, in a
felony murder case where the death sentence is inposed, on the
basis that felony nurder requires no showing of intent or, at
| east, a reckless indifference to the value of human Iife. To hold
ot herwi se would nmean that the State could avoid Beck by claimng
that it need show no intent or reckless indifference with respect
to the killing, yet could sinultaneously avoid Enmund by adduci ng
preci sely such evi dence.

W do not suggest that the State may not inpose the death
penalty pursuant to a felony nurder conviction. W nmean to say
only that the State's prohibition on instructions on noncapita
charges in felony nmurder cases is inconsistent with Beck, and that
its rationale for the prohibition would put Beck at odds wth
Ennmund. In G eenawalt, the Ninth GCrcuit reads Ennmund to apply
only in situations of "acconplice felony nmurder” where the Eighth
Amendnent requires a specific showi ng of nens rea before the death
penalty may be inposed. 943 F.2d at 1028. W think this unduly
narrows the Suprenme Court's holdings in Ennund as well as Tison,
especially in cases such as this. Reeves's insanity and di m ni shed
capacity defenses rai se the sane "nental state" concerns consi dered
by the Court in both Enmund and Tison; indeed, the facts of this
case and Reeves's defenses indicate the need for particular care

-15-



that Reeves's "punishnent . . . be tailored to his personal
responsibility and noral guilt.” Enmund, 458 U. S. at 801

The death penalty concerns expressed in Ennmund and Tison lie
at the core of the Beck doctrine. As the Court explained in
Hopper, Beck teaches that the Eighth and Fourteenth Anendnents
require that the death penalty nust be "channel ed so that arbitrary
and capricious results are avoided.” 456 U S. at 611. W believe
that Reeves's case cones within Beck and Hopper. The facts would
have supported a conviction for either second degree nurder or
mansl aughter, and unlike in Spaziano, Reeves could have been
convicted and sentenced for those crinmes. Instead, Reeves's jury
was faced with a stark choice: convict Reeves of capital murder or
acquit himaltogether.™ State |aw, whether expressed by a statute
or by a court, may not prohibit an instruction on a noncapita
charge that the evidence supports when the defendant s
subsequent |y sentenced to death.™ W therefore hold that the trial

“Furthernore, the "death or acquit" dilemma may have been
exacerbated in Reeves's case. Reeves presented an insanity
defense, but the trial court refused to instruct the jury that an
acquittal by reason of insanity would not have resulted in

Reeves's release. In addition, the prosecutor erroneously told
the jury in summation that an acquittal would nean that Reeves
woul d "wal k out of this courtrooma free man." Wile the

district court was unsure whether the prosecutor's statenent
referred to Reeves's insanity defense or nerely to the effect of
an acquittal on the merits, the Nebraska Suprenme Court stated in
Reeves | that "the statenent nade by the prosecutor was not an
entirely correct statenment of the law." 344 N.W2d at 443.
VWiile we agree with the district court that neither the refused
insanity instruction nor the prosecutor's nmisstatenent is
sufficient initself to violate due process, infra at 18-19, the
effect could only have hei ghtened the "death or acquit” dil emm.

“The State argues that Beck involved a statute that
automatically inposed the death sentence, whereas Reeves's jury
had no involvenent in sentencing. But the Al abama statute in
Beck was not a "mandatory death" statute; the judge had final
sentencing authority, and was free to reject the death penalty.
Furthernore, Reeves correctly argues that when Beck was deci ded,
the Suprene Court had al ready declared "mandatory death" statutes
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court's refusal to grant Reeves's request for instructions on
second degree nurder and nmansl aughter violated Beck v. Al abana.

C. Reeves's O her dains

The only clains Reeves presents on cross-appeal are those
nunbered 20, 20(a), 20(c), 22, and 23. W agree with the district
court's disnissal of each of those clains. ™

Clainms 20 and 20(a): Reeves clains that the trial court erred
inits instructions on his insanity defense and on the culpability
the State needed to prove to establish the predicate felony (first
degree sexual assault) of the felony nmurder charge. The district
court rejected Reeves's argunent that the trial court's
i nstructions established invalid conclusive presunptions of fact
and relieved the prosecution of its burden of proof of el enents of
the crime charged, in violation of Sandstromv. Mntana, 442 U. S.
510 (1979). W agree with the district court that the trial court
properly instructed the jury, and did not so shift the burden of
pr oof .

unconstitutional in Wodson v. North Carolina, 428 U. S. 280, 305
(1976). This case is like Beck: the jury had no ultimte
control over the inposition of a death sentence and could only
choose to convict Reeves of a death-eligible crime or to acquit
hi m

“I'nits 1994 order granting habeas, the district court
consi dered and rejected Reeves's cl ainms nunbered 20, 20(a),
20(c), 22, 23, and 44. On remand after we reversed, the district
court considered the remaining clains (clains 5, 6, 26, 27, 34,
36, and 38) that it had not reached in its first ruling. Caim
34 is the due process claimthat the district court granted
relief on, which we discuss and reject in part II1.A In the
prior appeal before this court, Reeves did not cross-appeal the
di sm ssal of claim44, nor does he now cross-appeal the district
court's conclusions on clains 5, 6, 26, 27, 36, and 38. Reeves
has therefore abandoned those clainms and we need not consider the
district court's dismssal of them
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Claim 20(c): Reeves clains that the failure to give an
instruction on noncapital homcide in his case violated equal
protection, because defendants charged with preneditated first
degree nurder are entitled to such an instruction under Nebraska
law. We agree with the district court that Reeves did not fairly
present this argunent in state court, and that under Nebraska | aw
Reeves has abandoned this claim See State v. Evans, 338 N. wW2d
788, 795 (Neb. 1983). Reeves has thus defaulted review of this
claimin federal habeas proceedings, Muxrris v. Norris, 83 F.3d 268,
270 (8th Cir. 1996), and has nmade no show ng of cause to excuse his
default. MWAinwight v. Sykes, 433 U. S 72, 87 (1977).

Claim 22: Reeves clains that the trial court erred by
refusing his requested instruction on dimnished capacity. W
agree with the district court that the trial court's instructions
on intoxication and i nsanity covered | argely the sane ground as the
requested instruction, and that the refusal thus did not result in
a mscarriage of justice. doss v. Leapley, 18 F. 3d 574, 579 (8th
Cr. 1994).

Claim23: 1In rebuttal closing argunent, the prosecutor told
the jury that if "[t]he State doesn't prove this case beyond a
reasonabl e doubt, then the State shouldn't win and this defendant

shoul d wal k out of this courtrooma free man." Reeves v. Hopkins,
871 F. Supp. at 1207. The trial court denied Reeves's notion for
a mstrial based on this statenent. Reeves asserts that this

comment gave the jury the fal se inpression that an acquittal on the
basis of insanity would result in Reeves's release. This, Reeves
argues, was so msleading as to unfairly prejudice his trial.

The district court noted that this reference was one sentence
in the mdst of a forty-eight m nute argunment, and occurred on a
day where the jury heard nore than four hours of argunment fromboth
the prosecution and defense. The court found that the context,
anbiguity, and passing nature of the remark indicated little
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likelihood that it could have "so infected the trial wth
unfairness as to make the resulting conviction a denial of due
process."” Pickens v. Lockhart, 4 F.3d 1446, 1453 (8th Cr. 1993)
(citations omtted). W agree that Reeves has not shown that this
i solated remark constituted constitutional error.

D. Rel i ef

Havi ng found Reeves's Beck claim neritorious, we mnust still
determ ne what relief is appropriate. W have previously held that
Beck only applies in cases where the defendant is in fact sentenced
to death. Pitts v. Lockhart, 911 F.2d 109, 112 (8th G r. 1990).
The Beck violation in this case thus can be cured in one of two
ways: (1) by granting Reeves a new trial; or (2) by resentencing
Reeves to life inprisonment, which is a statutorily authorized
> W therefore find it appropriate to

sentence for felony nurder.?
grant a conditional wit of habeas corpus: Reeves's conviction
wi |l be vacated subject to a newtrial unless, within 180 days from
t he i ssuance of the mandate, his death sentence is nodified tolife
i mpri sonmnent.

I11. CONCLUSI ON

We find that the trial court's refusal to instruct the jury on
noncapital nurder charges violated Beck v. Al abama, and that the
district court thus erred in dismssing Reeves's claim20(b). W
conditionally grant Reeves's petition for the wit of habeas

cor pus: his conviction will be vacated subject to a new trial
unl ess the State resentences Reeves to life inprisonment within 180
days. Because we conclude that Reeves's due process argunent is

groundl ess, we reverse the district court's finding on claim 34.
W affirmthe district court's findings dismssing all of Reeves's
ot her cl ai ns.

®See Neb. Rev. Stat. 8§ 28-303, 28-105(1).
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BRI GHT, Circuit Judge, concurring separately.

Judge Beamis well witten opinion persuasively and | ogically
explains that the application of Beck v. Al abama, 447 U S. 625
(1980), requires that we remand this case for appropriate relief

under a conditional wit of habeas corpus. | agree.

Having directed the i ssuance of a wit of habeas corpus, which

will require the State of Nebraska either to retry Reeves or
sentence him to life inprisonment, | would not reach the due
process claimdiscussed in part Il A of the court's opinion. In
all other respects, | concur.
A true copy.
Attest:

CLERK, U. S. COURT OF APPEALS, ElIGHTH Cl RCUIT.
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