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BOMWAN, Circuit Judge.

The United States appeals from two orders of the District Court
suppressing evidence against defendants Lawence D. and Patricia L.
LaMorie. Because we conclude that the warrant under which the LaMri es'
trailer hone was searched was supported by probabl e cause, we reverse and
remand.

On April 13, 1995, the post office and conveni ence store in Arena,
North Dakota, were burglarized and burned to the ground. Federal and state
| aw enforcenent officials began investigations, and on May 3, 1995, Deputy
Steven Hall of the Burleigh County Sheriff's Departnent applied for a
warrant to search the LaMories' trailer honme in Wng, North Dakot a.



Deputy Hall appeared before Burleigh County District Judge Benny
Graff in connection with the warrant application and testified that soon
after the Arena burglary, postal noney orders stolen fromthe Arena post
of fice began to appear in the Bisnarck area. Store enpl oyees gave physica
descriptions of the persons cashing the noney orders and indicated that
they used New York identification. Another deputy stationed in Wng had
information that two famlies of New Yorkers were in the process of noving
to Wng, and their physical descriptions nmatched the descriptions given by
the store clerks in the Bismarck area. A federal postal inspector had
identified five suspects in the post office burglary and the cashing of the
stol en noney orders: Lawence and Patricia LaMrie, Jerry and Vicki Alen
and Jeffrey Royce. Al five suspects were from New York and had recently
arrived in North Dakota. The Al lens and Royce were the first to nove into
the trailer hone, which Patricia LaMbrie had recently inherited, and the
LaMories later joined them Royce had been positively identified passing
a stolen noney order in Wng on April 22.

On May 2, the day before Deputy Hall applied for the warrant,
officers in West Fargo arrested the Allens for possession of a controlled
substance. \When they were arrested, the Allens had in their possession
noney orders stolen fromthe Arena post office. 1In separate interviews
with the West Fargo police, the Allens inplicated thenselves in the Arena
burglary, the burning of the post office, and the ongoing schene to pass
the stolen noney orders. The Allens also inplicated Royce, but they
apparently did not inplicate the LaMbries in the burglary at that tine.
On the norning of May 3, Deputy Hall interviewed Vicki Allen by tel ephone,
and she told himthat property stolen fromthe Arena post office had been
transported to the trailer in Wng where the Allens and the LaMories were
living. Alen indicated that the noney order validation machine fromthe
Arena post office had been set up in the kitchen of the trailer, where the
burglars validated approxi mately $26,000 in bl ank noney orders. Stanps,
bl ank noney



orders, and costune jewelry fromthe conveni ence store al so had been taken
tothe trailer, according to Allen. Deputy Hall testified that Allen told
himthat the LaMories were out of town but were expected to return to Wng
by the weekend.?

Hal | also noted that Allen and other investigators on the case had
i ndicated that Lawence LaMorie had a lengthy crimnal record, was in
possessi on of several firearnms, and was extrenely dangerous. After hearing
this evidence, Judge Graff granted the search warrant for the LaMories'
trailer. Because of Lawence LaMbrie's crimnal history and the evidence
that he was dangerous, the judge granted a "no-knock" warrant in accordance
with state law, neaning that the officers executing the warrant were not
requi red to knock or announce their presence before entering the property.

O ficers executed the warrant on May 4, discovering costune jewelry
mat ching Vicki Allen's description but none of the other property she
clained would be in the trailer. In plain view, however, the officers
di scovered a sem -automatic rifle, a sawed-off shotgun, and amrunition.
Lawr ence LaMbrie was indicted by a federal grand jury as a felon in
possession of the firearms and ammunition, in violation of 18 U S.C
8 922(g)(1) (1994), and both LaMories were indicted for possession of the
unregi stered sawed-of f shotgun, in violation of 26 U S.C. 8§ 5861(c), (d)
(1994).

Patricia LaMorie noved to suppress the firearns. A mmgistrate judge
recommended suppression, finding that Deputy Hall presented no evidence of
Vicki Allen's reliability or corroboration of the information provided by
her. The Magi strate Judge al so noted that

1At the suppression hearing, Deputy Hall testified about an
addi tional conversation he had wth Judge Gaff concerning the
credibility of Vicki Allen. Because this conversation was not
reported in the transcript of the search warrant proceedi ng, and
because it apparently took place after Judge Gaff had signed the
search warrant, the District Court declined to consider it. W
will do the sane.
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Hall failed to disclose to Judge Graff that Allen was a convicted fel on and
concluded that her disclosures were too stale to support a finding of
probabl e cause. Finally, the Magistrate Judge found that the warrant was
so lacking in indicia of probable cause that the good-faith exception of
United States v. Leon, 468 U.S. 897 (1984), did not apply.?

The District Court ordered the evidence suppressed, repeating the
Magi strate Judge's reasons and adding a concern "that the purpose of the
search was the weapons thenselves, not any alleged 'fruits of a crine.""
Menor andum and Order at 3. Law ence LaMrie then noved the court to
suppress the weapons as evidence against him and the District Court

granted his notion.

We have jurisdiction over the governnent's appeal pursuant to 18
U S C § 3731 (1994). "In reviewing the grant . . . of a notion to
suppr ess evi dence on Fourth Amendnent grounds, we are bound by the district

court's findings of fact . . . unless we believe on the basis of the record
as a whole that the District Court clearly erred." United States V.
Ri edesel, 987 F.2d 1383, 1387 (8th Cir. 1993). W my reverse a

suppression order not only if it rests on clearly erroneous findings of
fact, but also "if the ruling reflects an erroneous view of the applicable
law. " 1d. at 1388.

.
W consider first the District Court's suggestion that the search was

unconstitutional because "the purpose of the search was the weapons
t hensel ves." Menorandum and Order at 3. The District Court continued:

2The Magi strate Judge al so recommrended, and the District Court
ordered, the suppression of statenments obtained by officers from
Patricia LaMorie in violation of Mranda v. Arizona, 384 U S. 436
(1966). The governnent has not appealed this ruling.
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The noral is clear--if you want to search for weapons, say so
and do so, and don't try to scam the court wth vague
references to "suspects" and stolen property. Assenbling a
small arny of heavily arnmed | aw enforcenent officers to |ook
for a "crock, brown and tan in color, approximately 2 feet
hi gh" [one of the itens on the warrant] | ooks inappropriate.

Id. at 3-4. The LaMories have pressed simlar argunents on appeal. Wth
due respect to the District Court, the fact that the officers may have been
interested in | ooking for weapons in the LaMories' residence is irrel evant
to the constitutional inquiry if the search warrant for the proceeds of the
burglary was valid. Horton v. California, 496 U S. 128, 138-40 (1990),
explicitly rejected the notion that the Fourth Anendnent requires the

di scovery of an object in plain viewto be "inadvertent." As the Suprene
Court said in Horton, if an officer "has a valid warrant to search for one
item and nerely a suspicion concerning the second, whether or not it
anpunts to probable cause, we fail to see why that suspicion should
i mmuni ze the second itemfromseizure if it is found during a | awful search

for the first." 1d. at 139; cf. Wiren v. United States, 116 S. C. 1769,
1774 (1996) (noting that the Court has repeatedly held that an ulterior
noti ve does not make an otherw se | egal search or seizure illegal). The

only issue in this case, then, is whether the warrant for the fruits of the
Arena burglary was valid.

The duty of the judge issuing a search warrant is to nake a
"practical, common-sense deci sion" whet her, considering all t he
circunstances, a reasonable person would have reason to suspect that
evi dence woul d be discovered. |lllinois v. Gates, 462 U S. 213, 238 (1983).
Probabl e cause is a fair probability that contraband or evidence of a crine

will be found in the location to be searched. See United States v
Robertson, 39 F.3d 891, 892 (8th Gr. 1994), cert. denied, 115 S. C. 1812
(1995). CQur duty as a




reviewing court is to ensure that the issuing judge had a "substanti al
basi s" for concluding that probabl e cause existed, and we owe substanti al
deference to the determination of probable cause by the issuing judge

Gates, 462 U S. at 236, 238-39; United States v. Edm ston, 46 F.3d 786, 788
(8th CGr. 1995). W reviewthe District Court's conclusion that probable
cause did not exist for clear error. See United States v. Sinpkins, 914
F.2d 1054, 1057 (8th Cir. 1990), cert. denied, 498 U S. 1101 (1991).

W agree with the government that Judge Graff had a substantial basis
for concludi ng that probable cause existed to search the trailer. Deputy
Hal | presented a detailed description of the various |aw enforcenent
authorities' investigations into the burglary, investigations that
eventually focused on the Allens, the LaMdries, and Royce. Vicki Allen
under arrest for another offense, reported that fruits of the burglary had
been taken to the LaMories' trailer and that the LaMories were out of town.
Jerry Allen corroborated the details of the burglary under separate
guestioning. Vicki Allen described to Deputy Hall particular itens stolen
fromthe post office that could be found in the trailer. Taken together
this informati on woul d gi ve a reasonabl e person reason to suspect that the
fruits of the burglary could be found in the trailer

A

W consider the LaMories' argunents in turn. First, they argue that
Judge G aff had before him insufficient evidence of Vicki Alen's
credibility and reliability. The credibility and reliability of a person
providing information to the police are inportant factors to be consi dered
in a determnation of probable cause. See Gates, 462 U. S. at 230. They
are not, however, "separate and independent requirenents to be rigidly
exacted in every case." |d. W enphasize that probable cause is to be
determ ned under a totality-of-the-circunstances approach. See id.



at 238; see also Massachusetts v. Upton, 466 U S 727, 732 (1984) (per
curiam). We have previously recognized that this standard permts, "for

exanple, an informant's clear basis of know edge [to] be bal anced agai nst,
rather than automatically overruled by, that informant's lack of a 'track
record of reliability." United States v. Reivich, 793 F.2d 957, 959 (8th
Cir. 1986).

It is clear in this case that Vicki Allen's basis of know edge for
the information she provided is well established: she admitted
participating in the crines. The LaMories fault Deputy Hall for not
interviewing Allen in person to verify her credibility. Al though persona
contact with an informant can strengthen an officer's decision to rely on
the information provided, see Robertson, 39 F.3d at 893, it is not

invariably required, see Gates, 462 U S. at 243-46 (finding probable cause
based on information from anonynous letter); Upton, 466 U S at 733-34
(finding probable cause based on information from tel ephone call). The
governnent al so notes correctly that statenments agai nst the penal interest
of an informant naturally carry considerable weight. See United States v.
Harris, 403 U S. 573, 583 (1971) (plurality opinion) ("Adm ssions of

crime . . . carry their own indicia of credibility--sufficient at least to
support a finding of probable cause to search."); Reivich, 793 F.2d at 959
("The concept of statenents against penal interest should not be
interpreted narromdy and grudgingly . . . ."). The Magi strate Judge

rejected the governnent's argunent on this point below, concluding that
Allen's statenents were not necessarily agai nst her penal interest because
t hey coul d have hel ped her to obtain nore lenient treatnment fromthe police
and prosecutors. This conclusion, however, is squarely foreclosed by the
relevant case law. "That the infornant may be . . . promsed a 'break’
does not elinnate the residual risk and opprobrium of having admtted
crimnal conduct." Harris, 403 U S. at 583-84; see also Reivich, 793 F. 2d
at 959. |In the instant case, the risk for Allen was even greater than in

Harris or



Rei vich; she directed the police to the fruits of the burglary, evidence
that would aid directly their case agai nst her

On the issue of reliability, the LaMories argue that the police did
not attenpt to corroborate Allen's information to verify that it was
trut hful . W note first that sonme of Vicki Allen's infornmation was
corroborated by the independent questioning of her husband. If sone
information from an informant is shown to be reliable because of
corroboration, it is a pernissible inference that other, uncorroborated
information is also reliable. See Edmiston, 46 F.3d at 789. Mor e
importantly, this is not a case involving a confidential informant, an

anonynous letter, or sone other situation in which the potentially
unreliable information first alerts |law enforcenent officials to illega
activity. In such situations, corroboration of the information by
i ndependent investigation is an inportant factor in the calculus of
probabl e cause. See, e.qg., Gates, 462 U S. at 243-46 (anonynous |etter
evi dencing no basis for know edge); Draper v. United States, 358 U. S. 307,
312-13 (1959) (information fromconfidential informant evidencing no basis
for know edge); Robertson, 39 F.3d at 892-93 (information from concerned
citizen who did not want to get involved); cf. United States v. G bson, 928
F.2d 250, 253 (8th Cir. 1991) (anonynous telephone call insufficiently
corroborated to support probable cause). 1In the present case, on the other

hand, officials were already aware of the crine and had been investigating
it for sone tine. See United States v. WNarihart, 472 F.2d 809, 814-15 &
n.6 (8th Cir. 1972) (en banc). |Indeed, the only information provided by

Allen that did not nerely confirmother information already possessed by
Deputy Hall was the location of the itens stolen fromthe post office. See
Upton, 466 U S. at 729-30.°® It was, of course, inpossible for Hall to
"corroborate" the

3I'n Upton, police had been | ooking for itens taken in several
hone burglaries. An anonynous tel ephone caller, who later admtted
to being Upton's ex-girlfriend, informed the police that she had
seen the goods in a notor honme behind Upton's house. An officer
verified that the notor honme was parked where the caller said it
woul d be and then obtained a search warrant. The Suprene Court
summarily reversed a state-court decision suppressing the evidence.
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information that the stolen items were in the LaMories' trailer before
seeking a search warrant; that was the very reason he needed the warrant.
Where there is essentially nothing remaining for the police to corroborate,
we will not insist on a hypertechnical application of the probabl e-cause
standard or inpose an i npossi ble burden on investigators. See Upton, 466
U S. at 732; Reivich, 793 F.2d at 960. We therefore conclude that the
District Court clearly erred in ruling that Allen's credibility and
reliability were insufficiently established in the search warrant
pr oceedi ng.

The District Court also concluded that the infornmation provided by
Allen was too stale to support a finding of probable cause. Probable cause
nmust exist when a warrant is issued, not nerely at sone earlier tine. See
United States v. Qrar, 50 F.3d 1440, 1446 (8th Cr.), cert. denied, 116 S.
Ct. 193 (1995); United States v. Ellison, 793 F.2d 942, 947 (8th Cir.),
cert. denied, 479 U S. 937 (1986). Allen had | ast seen the stolen property
in the trailer about two weeks before the search warrant proceeding.

Because Royce had been seen in the Wng area and nmay have had access to the
trailer to renove the stolen itens, the Magi strate Judge concluded that a
t wo- week period between sighting and warrant was too |ong.

We believe the District Court erred on this point.

There is no bright-line test for determ ning when information
is stale. Whether the avernments in an affidavit are
sufficiently tinely to establish probabl e cause depends on the
particular circunstances of the case, and the vitality of
pr obabl e cause cannot be quantified by sinply counting the
nunber of days between



the occurrence of the facts supplied and the issuance of the
affidavit. Tinme factors nust be examined in the context of a
specific case and the nature of the crinme under investigation

United States v. Koelling, 992 F.2d 817, 822 (8th Cir. 1993) (citation
omtted). Royce's presence in the Wng area is at nost a neutral factor

in the totality of the circunstances of this case. It is possible that
Royce coul d have renoved the stolen property fromthe trailer after Alen
had seen it, but it is equally possible that the property renained in the
trailer as Royce continued to use it as part of a continuing series of
crimes (validating and passing stolen noney orders). Where conti nui ng
crimnal activity is suspected, the passage of tine is less significant.
See (zar, 50 F.3d at 1446. The other circunstances of the case--that rmnuch
of the property was not subject to spoilage or use, that a | arge anount of
noney orders could not be cashed rapidly in a small town without attracting
attention, and that the LaMories and All ens were apparently absent fromthe
area--indicate that a gap of two weeks is not so significant as to render
the warrant invalid. See, e.qg., United States v. Maxim 55 F.3d 394, 397

(8th Cr.) (four-nmonth-old information regarding illegal possession of
firearns), cert. denied, 116 S. C. 265 (1995); Ellison, 793 F.2d at 947
(one-month-old information regarding illegal possession of firearns)

United States v. Golay, 502 F.2d 182, 187 n.10 (8th G r. 1974) (sixteen-
day-old information regarding | ocation of stolen dianonds); United States
v. Chapman, 954 F.2d 1352, 1373 (7th Cr. 1992) (thirty-seven-day-old
i nformation regardi ng noney from bank robbery, not easily spent under the

ci rcunstances). Judge Graff concluded in light of all the evidence that
"there is cause to believe that [the stolen itens] are in the trailer
home," Search Warrant Tr. at 6, and we believe he was correct in that
det ermi nati on.
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V.

The governnment also contends that the District Court incorrectly
anal yzed two issues raised by the LaMries under the doctrine of Franks v.
Del aware, 438 U.S. 154 (1978). Under Franks, a facially valid affidavit
for a search warrant nmay be challenged if it contains deliberate or
reckl ess msrepresentations. See United States v. d adney, 48 F.3d 309

313 (8th Gr. 1995). W apply a two-part test to allegations of om ssions
of fact in violation of Franks, requiring the defendant to show that the
affiant omtted facts with the intent to make, or in reckless disregard of
whet her the omissions nmade, the affidavit nmisleading, and that the
affidavit, if supplenented by the omtted information, could not support
a finding of probable cause. See id. The first Franks claim that the
police intentionally failed to disclose that their true purpose was to
search for weapons, is neritless for the reasons discussed in Part Il of
t hi s opi ni on.

The second claim has little nore substance. According to the
LaMories, Deputy Hall intentionally or recklessly failed to disclose to
Judge Graff that Vicki Allen was a convicted felon, which necessarily
affected the judge's assessnent of her credibility. W wll assune that
Deputy Hall was aware that Allen was a convicted felon, though the record
suggests he was not. Neverthel ess, we conclude that the onission was not
mat eri al . Deputy Hall clearly disclosed to Judge Graff that Allen had
confessed to participating in the burglary and torching of a post office,
as well as a schene to validate and cash stol en noney orders. The judge
could hardly have been under the inpression that Allen was a nodel citizen
In light of this information and the evidence supporting Allen's
credibility, we cannot agree with the District Court that the details of
her crimnal record would have had any effect on the search warrant
pr oceedi ng. See Ellison, 793 F.2d at 947 (concluding that failure to
nmention that severa
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informants were in jail did not underm ne existence of probable cause).
V.

Even if the warrant were not supported by probable cause, we would
agree with the governnent that reversal would be required because of the
good-faith exception of United States v. Leon, 468 U S. 897 (1984). W
review the application of the Leon exception de novo. See Riedesel, 987

F.2d at 1391.

In Leon, the Suprenme Court recognized that "the exclusionary rule is
designed to deter police msconduct rather than to punish the errors of
judges and magistrates." Leon, 468 U S. at 916. Accordingly, evidence
obt ai ned pursuant to a search warrant should not be excluded where the
of ficers executed the warrant "with an objectively reasonable reliance on
the magi strate's determ nation of probable cause." Riedesel, 987 F.2d at
1391. There are four exceptions to this rule of good faith:

(1) where the issuing judicial officer was msled by
information in an affidavit that the affiant knew was fal se or
woul d have known was fal se except for his reckless disregard of
the truth; (2) where the issuing officer "wholly abandoned his
judicial role;" (3) where the affidavit supporting the warrant
contained so few indicia of probable cause "as to render
official belief in its existence entirely unreasonable;" and
(4) where the warrant itself is so facially deficient that no
executing officer could reasonably presune it to be valid.

Id. (quoting Leon, 468 U.S. at 923). The Magi strate Judge concl uded t hat
the first and third exceptions appli ed. Qur discussion of the Franks

issues in Part |V and the probabl e cause issues in Part |1l are sufficient
to denonstrate our disagreenent with the District Court on these points

W therefore woul d reverse on the basis of Leon as well. See G bson, 928
F.2d at
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253-54 (applying Leon to warrant supported by uncorroborated i nformation);
United States v. Rugh, 968 F.2d 750, 753-54 (8th Cir. 1992) (applying Leon
to warrant supported by stale infornmation).

A/

The orders of the District Court suppressing evidence discovered
pursuant to the search of the LaMories' trailer hone are reversed, and the
case is remanded to the District Court for further proceedings.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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