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LOKEN, Circuit Judge.

Leo LeConpte appeals his conviction and sentence for abusive sexua
contact with his eleven-year-old niece in Indian country. See 18 U S.C
88 1153, 2244(a)(1l), and 2246(3). W conclude that the district court
abused its discretion under Rule 404(b) of the Federal Rules of Evidence
by admitting testinony describing LeConpte's prior sexual abuse of another
child. Accordingly, we reverse and remand for a new trial.

On the eve of trial, the governnent served notice that it would offer
evi dence that LeConpte had previously nolested three other children. The
district court ruled this offer untinely and i nadequate under Rul es 413(b)
and 414(b), the new rul es governing evidence of simlar crines in sexua
assault and child nol estation



prosecutions. The court ruled the governnent's notice tinely and adequate
under Rul e 404(b) and reserved decision as to Rule 404(b) admissibility
until trial

Early in the trial, LeConpte's niece, C. D., described the charged
of fense as follows. One evening in January 1995, during an overnight visit
to the LeConpte hone, she was |ying on a couch watching a novie while her
siblings had fallen asleep on the floor. LeConpte |lay down on the couch
behi nd her, repeatedly placed her hand on his penis, and reached under her
shirt and brassiere to touch her breasts. Wen LeConpte began to nove his
hand toward her groin area, she left the couch and joined her sister on the
floor. LeConpte then left the room

After C.D. testified, the governnent called one of the three prior
victins, T.T., another of LeConpte's nieces, to nmake a Rule 404(b) offer
of proof outside the jury's presence. T.T. stated that from 1985 t hrough
1987, when she was nine to eleven years old, LeConpte repeatedly exposed
hinmself to her, forced her to nmasturbate him and touched her in the groin
area. She testified that nmany of the touching incidents arose during or
after ganes LeConmpte would play, including hide-and-seek. After hearing
this testinony, the district court overruled LeConpte's objection to this
t esti nony:

[ Alrguably, the defendant was playing games and ingratiating
hinself with the intended victimin each case. So, in that
sense it is part of a plan and preparation

| do not think that identity is any issue. Mdtive is not
an issue. Know edge is not an issue. Absence of m stake or
accident is not an issue.

* * * * *
This is a very close issue in this case. . . . | feel
that the evidence should be admitted. That while it is

definitely prejudicial evidence, that the prejudicial



evi dence does not overweigh the probative value as to plan,
preparation, and nodus operandi

* * * * *

And the Court feels that the evidence is relevant as to
the gane playing, the exposure incidents, which the Court
believes the jury could find were intended to condition the
child, or children, and to lay the groundwork, so to speak, for
| ater sexual activities which would follow upon the exposures
and the establishing of a gane-like relationship between the
def endant and the victins.

The government then recalled CD. to lay foundation for the Rule
404(b) evidence. She testified that, on another occasion, LeConpte invited
her into his bedroom where he was dressed in only a shirt, and "asked ne
if I wanted to play hide and go seek." T.T. then took the stand and
repeated her testinony to the jury, over LeConpte's objection, and the
district court gave a cautionary Rule 404(b) instruction. The jury
convicted LeConpte of the two counts charged in the indictnent. The
district court, departing upward, sentenced himto eighty-four nonths in
prison.

Under Rul e 404(b), testinony concerning other bad acts is admnissible
"if it isrelevant to a material issue, established by a preponderance of
the evidence, nore probative than prejudicial, and sinilar in kind and
close intine." United States v. Baker, 82 F.3d 273, 276 (8th Cr. 1996).
Such evidence is not adnmissible "solely to prove the defendant's crininal
di sposition." United States v. Shoffner, 71 F.3d 1429, 1432 (8th GCir.
1995). On appeal, LeConpte argues that T.T.'s testinony of prior sexual

abuse was relevant only as proof of LeConpte's bad character and crininal
di sposition. The district court's decision to adnmt evidence under Rule
404(b) is reviewed for abuse of discretion. See United States v. WIllians,
95 F.3d 723, 730 (8th Cr. 1996).




The question whether evidence of prior sexual abuse is adm ssible
under Rule 404(b) in a sex abuse prosecution has been a thorny, frequently
litigated issue. 1In general, at least in this circuit, "prior sex offenses
comm tted upon the victimof the charged of fense" are usually adm ssibl e,
but "[wje are far nore hesitant to affirm the adm ssion of evidence of
prior sexual acts or crimes conmtted agai nst persons other than the victim
of the charged offense." United States v. Yellow, 18 F.3d 1438, 1440 & n.2
(8th Cir. 1994). This case falls within the latter category, so the
governnent's burden to establish that T.T.'s testinony was rel evant under

Rul e 404(b), and nore probative than prejudicial under Rule 403, is greater
than if C.D., who accused him of the charged of fense, was the victim of
prior sexual abuse.

The district court admitted T.T.'s testinony as relevant to proving
"plan, preparation, and nodus operandi." Rul e 404(b) specifically
aut hori zes use of prior bad acts evidence to prove "plan" or "preparation.”
In many cases, such evidence has been adnmitted because it showed the
pl anni ng of or preparation for the charged offense. See United States v.
Ratliff, 893 F.2d 161, 165 (8th Gr. 1990) (dealings with another investor
in the sanme fraudul ent schene), cert. denied, 498 U S. 840 (1990); United
States v. Calvert, 523 F.2d 895, 907 (8th Cir. 1975) (efforts to attract
an acconplice), cert. denied, 424 U S. 911 (1976). In other cases,

evidence of related or simlar prior offenses has been adnitted because it
tended to prove that defendant enployed a "commobn schene" to conmit a
series of simlar crinmes. See Baker, 82 F.3d at 276 ("remarkably simlar"
extortion of other notorists); United States v. Crouch, 46 F.3d 871, 875
(8th CGr. 1995) (prior illegal gun sales), cert. denied sub nom Mndacina
v. US, 116 S . 193 (1995); United States v. Sanchez, 963 F.2d 152, 155
(8th Cir. 1992) (simlar dealings with other aliens); United States V.
Gano, 560 F.2d 990, 993 (10th Cir. 1977) (prior sexual intercourse wth

not her was "indi spensable to a conplete showi ng" of the alleged sexual

of fense agai nst her daughter).



In this case, the Rule 404(b) evidence was not part of the charged
of fense and did not tend to prove a "conmmon schene or plan." The victins
were different, and the events were far apart in tine. Absent nore
speci fic linkage, such evidence is relevant to "plan" or "preparation" only
insofar as it tends to prove a propensity to comit crinmes, which Rule
404(b) prohibits. See Governnent of the Virgin Islands v. Pinney, 967 F.2d
912, 916 (3rd Cir. 1992) (evidence defendant raped victinms sister
excluded); United States v. Has No Horse, 11 F. 3d 104, 106 (8th G r. 1993)
(evi dence defendant propositioned two other teen-aged girls excluded);
United States v. Fawbush, 900 F.2d 150, 151-52 (8th Cir. 1990) (evidence
def endant sexually abused his daughters excluded); United States v.
Mot her shed, 859 F.2d 585, 590 (8th Gr. 1988) ("[n]or did the evidence tend
to show a plan, unless on the pure speculation that a sinilar plan underlay

the earlier conviction").

However, the governnent argues, and the district court agreed, that
inthis case there is sufficient |inkage between the Rule 404(b) evidence
and the charged offense because the unrelated prior bad acts establish a
"signature" nodus operandi, that is, "other crinmes by the accused so nearly
identical in method as to earmark them as the handi work of the accused."
United States v. Drew, 894 F.2d 965, 970 (8th Gr. 1990), cert. denied, 494
U S 1089 (1990), quoting McCornick on Evidence 8§ 190(3), at 559 (3d ed.
1984). The theory is that a "jury can rationally infer from evidence that

the defendant committed a prior crine in an unusual and distinctive manner
and [fron] evidence that a second simlar crine was conmitted in the sane
unusual and distinctive manner that the defendant committed the second
crinme." Pinney, 967 F.2d at 916.

Normal ly, this type of evidence is offered to prove identity in cases
where it is clear that a crine has been conmmtted and the issue is whether
def endant commtted it. In this case, identity is not at issue. It is
undi sputed that LeConpte was the only adult present at the tine of the
al | eged of fense. The issue is whether



the alleged offense occurred. Al though the use of "signature" crine
evidence in a case of this type is nore unusual than when identity is at
i ssue, and although its use is arguably nothing nore than proof of
propensity, the above-quoted theory enconpasses this issue (whether a crine
was conmitted at all) as well as the identity issue (a crinme was comitted,
but did defendant do it). Thus, we will assune that legitinate "signature"
evi dence woul d be admissible for this purpose as well, at least if the
charged offense fit the "signature" pattern established by the prior bad
acts. But to be adm ssible for this purpose, the governnment nust neet the
standard applicable when identity is at issue, that is, a "nuch greater
degree of simlarity between the charged crine and the uncharged crine is
required when the evidence of the other crime is introduced to prove

identity than when it is introduced to prove a state of nmind." United
States v. Myers, 550 F.2d 1036, 1045 (5th Cir. 1977). Thus, "signature"
evi dence nust tend to prove a "uni que nodus operandi." Mothershed, 859
F.2d at 590.

The governnent argues that LeConpte's pattern of playing ganmes with
a child to gain her confidence, exposing hinself to her, and | ater sexually
assaul ting her was evidence of a sufficiently unique nodus operandi. On
this record, we disagree. LeConpte was a nenber of each child's extended
famly. The fact that he played ganes with each niece (particularly a gane
as common as hide and seek), and the fact that he gained each child's
"confidence," are such commonplace fanmily occurrences that they do not
evi dence "signature" crimnal behavior. Wile an abusive fanily nenber
m ght play ganes and gain rapport with children to prepare to commt sex
crines, the initial gane playing and resulting rapport are
i ndi stinguishable fromthe behavior of innocent famly nenbers.

Moreover, even if LeConpte's gane playing with T.T. was far nore
el aborate and sinister than the behavi or of an i nnocent uncle, there was
no evidence that he prepared to commit the charged offense in a simlarly
el aborate manner. True, the crines are



simlar, but the charged offense as described by C.D. at trial was the
product of unplanned opportunity, not "signature" preparation. To the
extent that the prior abuse of T.T. and the charged offense are in fact
simlar, they reflect msconduct common to all too many child sex
of fenders. Therefore, T.T.'s testinobny was not relevant to prove plan,
preparation, or nodus operandi. See Fawbush, 900 F.2d at 151 (defendant's
sexual abuse of another victim"did not show a uni que nethod al so present
in the charged of fenses that tended to establish" identity).

Alternatively, the Governnment argues that T.T.'s testinmony was
relevant to prove that LeConpte acted with the intent necessary to violate
18 U.S.C § 2246(3). VWhen prior crines evidence is relevant to prove

intent, it need only be sinmlar to the charged offense; it need not
evi dence a "signature" nodus operandi. See United States v. Burkett, 821
F.2d 1306, 1309 (8th Gr. 1987). However, the district court did not admt
T.T.'s testinony to prove intent. Intent was not a serious issue in this
case. |If the jurors believed C.D.'s testinobny as to LeConpte's conduct,
they would hardly doubt that he intended crimnal sexual contact. Such

seriously prejudicial evidence should not be admitted if its only
legitimte purpose is to prove a nonmnally contested issue. See
Mot her shed, 859 F.2d at 590 ("if the evidence were relevant to intent, its
rel evance would be so slight, when conpared with the devastatingly
prejudicial inmpact of such evidence in the nmind of a jury, that to admt
it would be an abuse of discretion under Rule 403"); accord United States
v. LaChapelle, 969 F.2d 632, 638 (8th Cr. 1992); Pinney, 967 F.2d at 917-
18; United States v. Herman, 589 F.2d 1191, 1198 (3d GCir. 1978) (weak but
hi ghly prejudicial nmodus operandi evidence nust be excluded under Rule
403), cert. denied, 441 U S. 913 (1979).

This prosecution turned on whether the jury believed C D.'s testinony
of sexual abuse. Though LeConpte did not testify, other nenbers of his
extended fam |y contradicted various aspects of



C.D.'s testinony. The evidence supporting conviction was by no neans
overwhel m ng, so the admission of highly prejudicial Rule 404(b) evidence
cannot be dism ssed as harnless error. |In these circunstances, we concl ude
that the district court abused its discretion in adnmtting T.T.'s
testi nony, and LeConpte is entitled to a new trial.

Qur conclusion that LeConpte is entitled to a new trial makes it
unnecessary to consider his other clains of trial and sentencing error.
However, we will briefly discuss two sentencing issues that may recur if
LeConpte is again tried and convicted for one or both of the charged
of fenses. After determning that LeConpte's Quidelines sentencing range
is thirty-three to forty-one nonths in prison, the district court departed
upward and i nposed an ei ghty-four-nonth sentence because LeConpte did not
receive an adequate sentence for a prior conviction, and because the
"victim. . . suffered psychological injury much nore serious than that
normal ly resulting fromconm ssion of the offense,” U S S.G 8§ 5K2.3. W
have two problens with this upward departure

First, in departing upward, the court relied in part on Conmentary
5to US. S G § 2A3.4: "If the defendant's crinminal history includes a
prior sentence for conduct that is simlar to the instant offense, an
upward departure nay be warranted." However, Commentary 5 was added to the

Qui del i nes on Novenber 1, 1995, after LeConpte's January 1995 offense. The
Ex Post Facto O ause precludes use of a Quideline in effect at the tinme of
sentencing if its use produces a harsher sentence than the Guidelines in
effect when the crine was conmmitted. See United States v. Bell, 991 F.2d
1445, 1452 (8th Cir. 1993).

The district court also invoked its inherent authority to depart
upward because of aggravating circunstances "not adequately



taken into consideration by the Sentencing Comrission in formulating the
guidelines." 18 U S.C. 8§ 3553(h). However, in US S. G § 4A1.3, the
Sent enci ng Conmi ssion has specifically prescribed how upward departures
shoul d be inposed "when the crimnal history category significantly under-
represents the seriousness of the defendant's crimnal history or the
likelihood that the defendant will commt further crinmes." As we explai ned
in United States v. Day, 998 F.2d 622, 625 (8th Cr. 1993), cert. deni ed,
114 S. C. 2140 (1994):

[t]o inpose an upward departure under 8§ 4Al. 3, the sentencing
court first must proceed along the crimnal history axis of the
sentencing matrix, conparing the defendant's crimnal history
with the crinmnal histories of other offenders in each higher

category. |If the court reaches the highest criminal history
category, Category VI, and concludes that the Cuidelines range
is still inadequate, it nay inpose a reasonabl e sentence above

the Category VI range.

In this case, the record suggests that the district court did not follow
this prescribed nethod of calculating an upward departure based upon
crimnal history. Though our prior cases do not nmmke conpliance with
8 4A1.3 a "ritualistic exercise," the record nust reflect that this
Qui del i ne has been properly applied. See Day, 998 F.2d at 625.

Second, "before a district court can depart upward on a ground not
identified . . . either in the presentence report or in a prehearing
subm ssion by the Governnent, Rule 32 [of the Federal Rules of Crininal
Procedure] requires that the district court give the parties reasonable
notice that it is contenplating such a ruling." Burns v. United States,
501 U.S. 129, 138 (1991). In this case, LeConpte's presentence report
stated that a departure m ght be appropriate under Conmentary 5 to § 2A3. 4.

However, the district court first disclosed that it was departing in part
because of psychological injury to the victimjust before



pronounci ng sentence. Because the psychological injury issue is fact
i ntensive, notice of a possible departure on this ground should be given
prior to the sentencing hearing.

The judgnent of the district court is reversed and the case is
remanded for a new trial.
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