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Jeffrey E. Schenk,

Appel | ant,
Appeal fromthe United States

District Court for the
Eastern District of M ssouri.

V.

United States of Anmerica,

Appel | ee.
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[ UNPUBLI SHED]

Submi tted: August 28, 1996

Filed: Novenber 12, 1996

Bef ore BOAWAN, MAG LL, and LOKEN, Circuit Judges.

PER CURI AM

Jeffrey E. Schenk was found guilty of illegally possessing and
distributing LSD, and being a felon in possession of a firearm \Wen he
committed these offenses, Schenk was on parole for a federal offense,
havi ng previously been transferred from a federal prison canp to a
community corrections center; his parole was consequently revoked and he
was ordered "continued to expiration." The District Court sentenced Schenk
to concurrent terns of 186 nobnths inprisonnent on the drug counts and 96
months on the firearmcount, and we affirned. United States v. Schenk, 983
F.2d 876, 877 (8th Cr. 1993).

Schenk then filed this notion under 28 U S . C. § 2255 (1994),
contending the District Court failed to order that he serve his sentence
concurrently with an undischarged term of inprisonnent, see U S
Sent enci ng Qui del i nes Manual § 5GL.3 (inposition of sentence on defendant
subject to undischarged term of inprisonnent), and clainmng that his
counsel was ineffective in



failing properly to raise this issue at sentencing and on appeal. The
District Court! concluded Schenk had not shown he had been prejudiced by
any deficiency of his counsel and denied relief, noting that it had
sentenced Schenk "with the intention that [the sentence] run consecutively
with the previously undischarged term of inprisonnent that he was
serving."? Schenk appeal s.

Revi ewi ng the denial of Schenk's section 2255 notion de novo, we
affirm as the notion, files, and records conclusively show he is not
entitled to relief. See Arnold v. United States, 63 F.3d 708, 709 (8th
Gr. 1995) (standard of review). Even assuming counsel's failure to raise

the section 5GL. 3 i ssue was unreasonabl e, Schenk was not prejudiced by this
oni ssion, see Strickland v. Wshington, 466 U S. 668, 691-92 (1984),
because application note 6 to current section 5GL.3 expressly governs a

situation |like Schenk's and nakes it clear that the District Court was
correct in declining to order that Schenk serve his sentence concurrently
with his undi scharged termof inprisonnent. Al though this application note
was not added until Novenber 1995, Appendi x C Anrendnent 494 suggests it is
a clarifier and therefore nay be used retroactively.

Accordingly, the judgnent of the District Court is affirnmed.

The Honorable Edward L. Fillipine, United States District
Judge for the Eastern District of Mssouri, adopting the report and
recommendati on of the Honorable Lawence O Davis, United States
Magi strate Judge for the Eastern District of M ssouri.

2The District Court granted Schenk section 2255 relief on
ot her grounds, not relevant here, reducing Schenk's drug-related
sentences to 120 nont hs.
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