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Gregory Andler appeals the denial of Social Security benefits.
Because we find that Andler's two brief periods of enploynent in a twenty-
four year period of disabling nental illness were unsuccessful work
attenpts, we reverse.

. BACKGROUND

Andler is forty-nine years old. He has a hi gh-school education and
previous work experience as a carpenter's helper. He is a Vietnamveteran
and has been diagnosed as suffering from post-traumatic stress disorder
(PTSD). He applied for disability benefits on Cctober 10, 1991, all eging
a disability onset date of Decenber 1972. Andler's insured status ran out
on March 31, 1977, so the issue is whether he was disabled before that
time.



After his application was denied both initially and on
reconsideration, Andler appealed and a hearing was held before an
admnistrative law judge (ALJ). At the hearing, Andler testified that he
has not been able to work since 1972. He stated that for several years he

spent nost of his tinme in a root cellar. H s nother and sister both
testified that Andler was withdrawn and reclusive and lived "like an
animal." Andler's nother referred himfor psychiatric help in 1981, after
he stopped working; sold all of his furniture; lived wthout heat,

electricity and water for extended periods of tine; and |ost his house for
failure to pay taxes. He was treated as an inpatient at the St. dd oud
Veteran's Adnministration Hospital in 1984 and at both St. C oud and Topeka
Veteran's Administration Hospitals in 1991, when his condition was
aggravated by the @ulf War.

A psychiatrist also testified at the hearing. He stated that
Andl er suffered froma nedically determ nable nmental disorder in 1977. H's
di agnosis was PTSD. He characterized this as a personality disorder under
Section 12.08 of 20 CF. R Pt. 404, Subp't P, App. 1, (the Listings).! He
also stated that Andler exhibited synptons of autistic thinking,
pat hol ogically inappropriate suspiciousness or hostility, persistent
di sturbance in nood or affect, intense anxiety, hypervigilance and
intrusive nenories of past traumatic events. He further testified that the
i mpai rnent has a nmarked inpact on Andler's ability to perform

1Section 12.08 describes a presunptively disabling condition.
A "personality disorder” is characterized by personality traits
that are inflexible and mal adapti ve and cause either significant
inpairment in social or occupational functioning or subjective
di stress. These are evidenced by deeply ingrained mal adaptive
patterns of behavior associated wth: seclusiveness or autistic
t hi nki ng; pathol ogically inappropriate suspiciousness or hostility;
oddities of thought, perception, speech, and behavior; persistent
di sturbances of nood or affect; pathol ogi cal dependence, passivity,
or aggressivity; or i ntense and unst abl e i nt er per sonal
rel ati onshi ps and i npul sive and damagi ng behavior that result in
functional restrictions. The Listings 8 12.08.
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activities of daily living; a nmarked inpact on nmaintaining social
functioni ng; frequent deficiencies of concentration; and repeated epi sodes
of deterioration.? Additionally, he stated it is not unusual for nedica
treatnent to be sought years after the onset of synptons in PTSD cases.

The record contains evidence that corroborates the psychiatrist's
testinony. Another psychiatrist, Dr. Arnold, evaluated Andler in 1992 and
reported simlar findings dating back to 1972. Andler has al so received
a one-hundred percent disability rating fromthe Veteran's Adm nistration
(VA .® In addition to PTSD, the nedical records contain evidence of major
depression, anxiety, paranoia, suicidal ideation, mxed personality
di sorder, and passive/aggressi ve and dependent personality disorders. The
record also contains evidence that at one tinme Andler was considered
danger ous.

In 1988 and 1989, at the behest of a VA counselor, the Duluth Public
School s hired Andler as a tenporary carpenter's hel per. He

2These findings correspond with the Paragraph "B" criteria (or
functional limtations) of the Listings. See 20 CF.R Pt. 404,
Subp't P, App. 1 8 12.08(B)(1)-(4).

3O course, the standards for VA disability do not mrror
t hose for Social Security disability. For a one-hundred percent
disability rating fromthe VA a claimant with a psychoneurotic
di sorder must show.

The attitudes of all contacts except the nost intimate
are so adversely affected as to result in virtual
isolation in the community. Totally incapacitating
psychoneuroti c synptons bordering on gross repudi ati on of
reality with disturbed thought or behavioral processes
associated with alnost all daily activities such as
fantasy, confusion, panic and expl osions of aggressive
energy resulting in profound retreat from mature
behavi or. Denonstrably wunable to obtain or retain
enpl oynent .

38 CF.R 8§ 4.132



worked there for less than three nonths each sunmer and apparently
performed satisfactorily. He was all owed, however, to take several hours
off each week to visit his VA counselor. He earned $6,360.16 in 1988 and
$5,977.84 in 1989.

After the hearing, the ALJ found Andler's tenporary work to be
substantial gainful activity and thus held that Andler could not "be found
entitled to a period of disability at any tinme prior to March 31, 1977,
based upon his work and earnings subsequent to expiration of his insured
status." The Appeals Council affirnmed the decision, as did the district
court, rejecting the contention that the tenporary work constituted an
unsuccessful work attenpt and should not bar an award of benefits.

On appeal, Andler contends that the ALJ and the district court erred
in determining that his brief periods of enploynent anounted to substantia
gainful activity.*

1. DI SCUSSI ON

Qur task on reviewis to deterni ne whether substantial evidence in
the record as a whole supports the Conmissioner's denial of benefits to
Andler. Sieners v. Shalala, 47 F.3d 299, 301 (8th Gr. 1995). Substantia
evidence is that which a reasonable mnd woul d consi der adequate to support
the ALJ's decision. Constock v. Chater, 91 F.3d 1143, 1145 (8th Cir.
1996) . Qur

“'n light of our disposition, we will not address Andler's
contentions that: (1) his "period of disability" should be
extended; and (2) his work constituted a trial work period. I n

connection with the latter argunent, we note that we have recently
held that a clainmant may be entitled to a trial work period before
an award of benefits on a showi ng of entitlenent to those benefits.
Newton v. Chater, 92 F.3d 688, 693-94 (8th Cr. 1996). Because the
trial work period nmay not begin before an application for benefits
is filed, id. at 693, the holding would not apply to Andl er.
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revi ew enconpasses evidence that detracts from the decision as well as
evi dence that supports it. [|d.

Under the Social Security disability program a claimnt is
consi dered disabled if he "is unable to engage in any substantial gainfu
activity by reason of any nedically determ nable physical or nental
inpairnment." 1d. (citations onitted). The first step in determnning
whether a clainant is disabled is to ascertain whether the clai mant engaged
in substantial gainful enploynent during a period of clained disability.

Id. If a claimant engages in substantial gainful activity, there can be
no finding of disability, even if the clainmant does in fact have an
i mpai rnent. 1d.

Work will normally be considered "substantial gainful activity" if

earni ngs average nore than $300.00 a nonth in cal endar years between 1979
and 1990. Nettles v. Sullivan, 956 F.2d 820, 822 (8th Cr. 1992). Certain
activities, however, which last a short time may be considered

"unsuccessful work attenpts." 1d. These activities may not count as
substantial gainful activities so as to terninate a period of eligibility
for disability paynents. [d. The "unsuccessful work attenpt" concept was
designed as an equitable neans of disregarding relatively brief work
attenpts that do not denonstrate sustained substantial gainful enploynent.
Social Security Ruling 84-25, 1984 W. 49799 (1984).

A work effort that lasts less than three nonths can be considered an
unsuccessful work attenpt when a claimant is unable to perform work for
nore than a short tine, and nust quit due to an inpairnent, or due to the
removal of special conditions related to the inpairnent that are essenti al
to the further performance of the work. Sanple v. Shalala, 999 F.2d 1138,
1142 (7th Gr. 1993); 20 CF.R § 404.1574(a)(1). Exanples of such specia
conditions occur when clainants: (1) require and receive specia

assi stance fromother enpl oyees in perfornming the job; (2) are allowed to
wor k



irregular hours or take frequent breaks; (3) are provided with special
equi prent or are assigned work especially suited to the inpairnent; (4) are
able to work only within a framework of specially arranged circunstances,
such as where other persons hel ped them prepare for or get to or fromwork;
(5) are pernmitted to perform at a lower standard of productivity or
ef ficiency than other enployees; or (5) are granted the opportunity to
work, despite a handicap, because of a famly relationship, past
association with the firm or other altruistic reason. Social Security
Ruling 84-25(4)(a)-(f), 1984 W. 49799 at *2.

Work efforts that |ast between three and six nonths require an
addi tional showing that either there were frequent absences due to the
i mpai rrent; the work was unsatisfactory due to the inpairnment; the work was
done during a period of renission; or the work was done under special
conditions. Social Security Ruling 84-25(2)(a)-(d), 1984 W. 49799 at *2;
Nettles, 956 F.2d at 822.

We are mindful that ""[i]t is inherent in psychotic illnesses that
periods of rem ssion will occur,'" and that such renission does not nean
that the disability has ceased. Mller v. Heckler, 756 F.2d 679, 681 n.2
(8th CGr. 1985) (per curiam (quoting Dreste v. Heckler, 741 F.2d 224, 226

n.2 (8th Cr. 1984) (per curiam). |Indeed, "one characteristic of nental

illness is the presence of occasional synptomfree periods."” Poulin v.
Bowen, 817 F.2d 865, 875 (D.C. Cr. 1987). Al though the nere existence of
synptomfree periods may negate a finding of disability when a physical
ailnment is alleged, synptomfree intervals do not necessarily conpel such
a finding when a nental disorder is the basis of a claim 1d. Unlike many
physical inpairments, it is extrenely difficult to predict the course of
mental illness. Id. Synptomfree intervals and brief rem ssions are
generally of uncertain duration and marked by the inpending possibility
of relapse. 1d.



The Conmi ssioner explicitly acknow edges in the regulations relating
to nmental illness that total disability is not inconpatible wth
al ternating phases of active illness. Accordingly,

An individual's level of functioning may vary considerably over
time. The level of functioning at a specific tine my seem
relatively adequate or, conversely, rather poor. Pr oper
evaluation of the inpairnment nust take any variations in |evel
of functioning into account in arriving at a deternination of
i mpai rment severity over tine. . . . Sone individuals nmay have
attenpted to work or may actually have worked during the period
of tinme pertinent to the determ nation of disability.

20 CF.R Pt. 404, Subp't P, App. 1, 8 12.00(D). The Comni ssioner also
focuses on the special problens associated with the chronically nentally
ill, noting, "[i]ndividuals with chronic psychotic disorders conmonly have
their lives structured in such a way as to nininize stress and reduce their
signs and synptons." |1d. at 8 12.00(E). "Such individuals may be nuch
nore inmpaired for work than their signs and synptons would indicate." [|d.

W have no difficulty finding, on this record, that Andler's
enpl oynent constitutes an "unsuccessful work attenpt" under the
regulations. The ALJ and the district court erred in finding that Andler
was not wor ki ng under "special conditions" that enabled himto function in
t he workpl ace. Andl er perfornmed the job under special circunstances--
visits to a VA counselor every week. Visits to counselors are not
ordinarily provided in the workplace. Although that circunstance is not
enunerated in Social Security Ruling 84-25, it is sufficiently anal ogous
to constitute a special condition related to the inpairnment that was
essential to the performance of the work.



We also find the tenporary nature of the job constituted a speci al
condition under the facts of this case. There is overwhel ning evidence
that Andler is incapable of performng work for sustained periods. Again,
though this condition is not listed in the Ruling, we find it sufficiently
anal ogous to anount to a special condition.®

The record also shows that the work occurred in a period of
rem ssion--occurring as it did between Andler's two periods of
hospitalization. Under the Ruling, the requirenents for showi ng an
unsuccessful work attenpt are less stringent if the work |asts |ess than
three nonths. Andl er has shown, because the work was done in a period of
rem ssion, that he would even neet the nore stringent requirenents of an
unsuccessful work attenpt if the work had | asted nore than three nonths.
W add that this finding is not at odds with our other decisions that have
found substantial gainful activity. See, e.qg., Nettles, 956 F.2d at 822;
Cooper v. Secretary of Health and Human Servs., 919 F.2d 1317, 1321 (8th
Cir. 1990); Zenker v. Bowen, 872 F.2d 268, 272 (8th G r. 1989). None of
t hese cases involved |long-termsevere and disabling nmental ill ness.

Because we find Andl er disabled on this record, we nust consider the
renedy. It is beyond dispute that Andl er woul d have been found di sabl ed
if not for the finding that substantial gainful activity barred an award
of benefits.® |If the record presented to

°In connection with this finding, we note that Social Security
Rulings are intended to bind only +the Social Security
Adm ni stration and have neither the force nor effect of |aw or
Congressional |y promul gated regulations. Newon v. Chater, 92 F. 3d
at 693-94. Thus, to the extent that agency rulings are
i nconsistent with statutory provisions, agency rulings will not be
followed. 1d. at 693.

®The ALJ noted that "it is now clear the claimant is
apparently disabled secondary to a severe nental inpairnent
ot Adm ni strative Record at 71. The District Court,
adoptlng the findings and reconmmendati ons of a magi strate judge,
also noted Andler's long history of nental illness. Andl er v.
Shal ala, No. 5-93-177, Report and Recommendation at 4 n.3 (D. M nn.
Feb. 14, 1995).
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the ALJ contains substantial evidence supporting a finding of disability,
a reviewing court nmay reverse and renmand the case to the district court for
entry of an order granting benefits to the clainant. Parsons v. Heckler

739 F.2d 1334, 1341 (8th Cir. 1984). In this case, Andler has been
consi stently di agnosed as havi ng severe disabling PTSD dating back to 1972,
as a result of trauma suffered serving in Vietnam Under the
circunstances, we find further hearings would nerely delay benefits;
accordingly, an order granting benefits is appropriate. |d.

[11. CONCLUSI ON

For the reasons stated above, we renmand to the district court for
entry of an order awarding Andler disability benefits.’

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.

"The Conmi ssioner has filed a notion to strike the argunents
presented in Andler's reply brief. Because we did not reach

argunents presented in the reply brief, the notion is denied as
noot .
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