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MAG LL, G rcuit Judge.

Sout h Dakot a Di sposal Systens, Inc. (SDDS) noved the district court
to enjoin the State of South Dakota and various state officials in their
official capacities, including Mark W Barnett, Attorney General of the
State of South Dakota, Walter D. MIler, Governor of the State of South
Dakota, and Joyce Hazeltine, Secretary of the State of South Dakota
(Defendants) fromrelitigating in the South Dakota state courts certain
i ssues previously decided by this Court. The district court denied this
notion, and SDDS now petitions this Court for a wit of nmandanus, directing
the district court to issue the injunction. Defendants object, arguing
that this relief is inproper under both the Eleventh Amendnent and the
Anti-lnjunction Act, 28 U S C § 2283. We disagree, and concl ude that
injunctive relief is proper in the circunstances of this case. Construing
SDDS' s petition as an appeal of the district court's denial of injunctive
relief, we reverse.



On the | ast occasion during which these parties were before us, we
stated that it was "the latest in a seeningly never-ending series of cases
arising from SDDS s six-year-long struggle to develop a l|arge-scale
[multistate solid waste disposal, or MSWD| facility near Edgenont, South
Dakota." SDDS, Inc. v. State of S.D., 47 F.3d 263, 265 (8th G r. 1995)
(SDDS VI). This description was unfortunately prescient; one-and-a-half

years after penning those words, litigation continues in both state and
federal courts concerning SDDS' s efforts to construct and operate the MWD
facility. In this latest incarnation of the case, we are called upon to
deternmine if the Defendants are attenpting to relitigate issues decided
previously by this Court and, if so, whether the Defendants should be
enj oined fromattenpting such relitigation.

The facts of this case have been stated and restated by a variety of
courts; see SDDS VI, 47 F.3d at 265-67; SDDS, Inc. v. State of S.D., 994
F.2d 486, 488-91 (8th Cir. 1993) (SDDS I11); SDDS, Inc. v. State of S.D.,
843 F. Supp. 546, 548-52 (D.S.D. 1994) (SDDS V), rev'd, SDDS VI, 47 F.3d
at 265; Matter of 1990 Renewal Application of SDDS, 507 N.W2d 702, 702-03
(S.D. 1993) (SDDS 1V); SDDS, Inc. v. State, 481 N.W2d 270, 271-72 (S.D.
1992) (SDDS 11); Matter of SDDS, Inc., 472 N.W2d 502, 504-06 (S.D. 1991)
(SDDS 1); SDDS, Inc. v. State of S.D., CGvil Case No. 93-324 (S.D. 6th Jud.
Cir. C. Jan. 17, 1996) (SDDS VIl),! and only a brief summary need be
provided here. SDDS purchased land in Fall R ver County, South Dakota, in
1988, with the intention of constructing the "Lonetree" facility, an MSWD
site. In 1989, SDDS was successful in obtaining fromthe South Dakota
Board of Mnerals and Environnent (Board) a one-year permt to site,
construct, and operate the MBWD facility. |n 1990, the Board granted SDDS
a five-year renewal of its pernmt.

This is, of course, not a conplete list of prior judicial
recitations of the facts of this case.

-2



Both permits were challenged in South Dakota state courts.? In SDDS |, the
South Dakota Supreme Court ruled that the one-year pernit was invalid
because the Board had nmade insufficient findings of fact. See id., 472
N. W2d at 513. In SDDS |V, the South Dakota Suprene Court held that,
because the one-year pernmt had been declared invalid, the five-year
renewal was void ab initio. See id., 507 N.W2d at 704. In 1991, on
remand after SDDS |, the Board nmade the required specified findings that

the proposed MBWD facility was environnentally safe and was in the public
i nterest. See SDDS VI, 47 F.3d at 265 n.5 (detailing subsequent
adm ni strative history).?3

During the course of the litigation over the Board's initial grant
of permits to SDDS, the South Dakota electorate decided two ball ot
initiatives. The first, Initiative Measure No. 1, was approved in 1990,
and required legislative approval of l|arge-scale solid waste disposal
sites. SDDS unsuccessfully challenged Initiative Measure No. 1 in the
South Dakota trial court, see SDDS, Inc. v. State of S.D., Cvil Case No.
90-412 (S.D. 6th dr. C. Cct. 31, 1991), and did not appeal to the South
Dakota Suprene Court. The South Dakota |egislature approved SDDS s NMSWD
site by

2Under Sout h Dakota | aw, an aggrieved party may appeal an
adverse admnistrative decision to the state courts. See SDCL 1-
26-30. ""A final determ nation of an agency decision is reached
when the review ng court, after deciding the correctness of the
matter on review, affirnms the decision or remands it to the
agency for reconsideration and a decision in accord with that
court's directive.'" Matter of Exploration Permt Renewal, Etc.,
323 N.wW2d 858, 860 (S.D. 1982) (quoting Matter of Silver King
Mnes, Permt EX-5, 315 N.W2d, 689, 693 (S.D. 1982) (Morgan, J.,
di ssenting)).

31t does not appear that any South Dakota state court has
addressed the nerits of the Board's 1991 findings that the MSWD
facility was environnmentally safe and in the public interest.
Rat her, upon judicial review, the case was remanded to the Board
"for the opportunity to reissue Original Permt" because the
original permts had been invalidated. See Br. in Support of
Resp't's Answer at 4. SDDS never received reissued permts.
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passing 1991 Senate Bill 169. This bill was signed by the South Dakota
governor, and was to take effect on July 1, 1991. See SDDS Il, 481 N W2d
at 272 (determning effective date of 1991 Senate Bill 169).

The other ballot initiative decided by the South Dakota el ectorate
was a referendum on Senate Bill 169, requiring voter approval of SDDS s
MWD site. See SDDS VI, 47 F.3d at 266. The electorate vetoed the NMSWD
facility, which "shut down" SDDS s conpletion of the Lonetree site. See
SDDS 1V, 507 N.wW2d at 703.4 SDDS challenged the referendum neasure in
federal court, arguing that it offended the dormant conmerce cl ause. W

reversed the district court's grant of summary judgnent to the defendants
twice, first holding that the unsuccessful challenge to Initiative Measure
No. 1 in the South Dakota trial court did not act to collaterally estop the
challenge to the referendum see SDDS |11, 994 F.2d at 494, and |ater
hol ding that the referendumviol ated the dornmant commerce clause. See SDDS
VI, 47 F.3d at 272 (reversing SDDS V).

During the course of this wide ranging litigation, SDDS never opened
its proposed MSWD site. In 1994, it sold the land planned for the
devel opnent of the MSWD and went out of business. SDDS brought suit
agai nst the Defendants in South Dakota state court to recover an alleged
$5.6 million dollar loss in devel opnent costs, arguing that the | osses
resulted froman unconpensated "taki ng" by the Defendants through operation
of the wunconstitutional referendum in violation of the Fifth and
Fourteenth Anendnents. The South Dakota state trial court granted sumary
judgnent to the Defendants, holding that SDDS had no property right in
operating an

‘At the time the referendum was deci ded by the South Dakota
voters, SDDS was still operating under its five-year renewal
permt. It was several years after the referendum placed "Senate
Bill 169 in linbo,"” SDDS 1V, 507 N.W2d at 703, |long after SDDS
incurred its alleged injuries, that the South Dakota Suprene
Court declared SDDS' s five-year renewal permt "void ab initio."
ld. at 704.
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MWD site, and that the referendum was not a proxi mate cause of SDDS' s
| osses. See SDDS VI, Mem Op. at 11, 18, 24-25. The appeal of SDDS VI
i s pending before the South Dakota Suprene Court.

Contending that the Defendants were attenpting to relitigate issues
decided by this Court in SDDS VI, SDDS sought an injunction in the federal
district court against the Defendants. The district court summarily denied
injunctive relief,® and SDDS now petitions this Court for a wit of
mandanmus. SDDS requests that we require the district court to issue an
i njunction agai nst the Defendants, forbidding themfromrelitigating in the
Sout h Dakota state courts the issues of (1) whether SDDS had a legitimte
claimof entitlenment to a pernit to operate an MSWD, and (2) whether the
ref erendumwas the proxi mate cause of SDDS's dissolution. The Defendants
object to the issuance of the wit, arguing that the standards for a wit
of mandanmus have not been satisfied, that the El eventh Anendnent prohibits
this suit, that the Anti-Injunction Act forbids issuance of the wit, and
that injunctive relief is not warranted by the facts of the case. W
address each of these argunents in turn

The district court stated:

On April 11, 1996, SDDS filed a notion for the issuance
of an order to show cause, for a speedy hearing, and
for a prelimnary and a permanent injunction pursuant
to the Declaratory Judgnents Act and the All Wits Act.
The state defendants responded on May 6, 1996. SDDS
filed a reply on May 23, 1996. Essentially, SDDS' s
claimfor injunctive relief seeks to have this Court
enjoin a proceeding before the South Dakota Suprene
Court. This Court declines to take such action.
Accordingly, having considered the matter, it is hereby
ORDERED t hat SDDS s notion for an order to show cause
and for injunctive relief (Docket #133) is denied.

SDDS, Inc. v. State of S.D., Cvil No. 91-5121 (D.S.D. May 28,
1996), reprinted in | Appellant's App. at Tab 12.
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The issuance of a wit of mandanus "is a drastic renedy to be invoked
only in extraordinary situations,"” Melahn v. Pennock Ins., Inc., 965 F.2d
1497, 1501 (8th Gr. 1992) (quotations onmitted), and may issue "only if a
petitioner is able to establish a clear and indisputable right to the

relief sought, the defendant has a nondi scretionary duty to honor that
right, and the petitioner has no other adequate alternative adm nistrative
or judicial renmedy." In re Lane, 801 F.2d 1040, 1042 (8th Cir. 1986)
(quotations and citations onmitted). The Defendants argue that a wit of
mandanmus s inappropriate to require a district court to issue an
i njunction, because such relief is left to the discretion of the district
court. See id. ("Wiere a matter is committed to discretion, it cannot be
said that a Ilitigant's right to a particular result is clear and

i ndi sputable."” (quotations and citations onmtted)).

W need not reach the question of whether a wit of mandanus nay
issue to correct a district court's abuse of discretion in denying
injunctive relief. A denial of an injunction is an inmedi ately appeal abl e
interlocutory order, see 28 US C 8§ 1292(a)(1). Where the liberal
standards for notice of appeal have been net in a case, a petition for a
wit of mandamus nmay be construed as a notice of appeal froman immediately
appeal abl e order by a district court. See United States v. Gundersen, 978
F.2d 580, 583-84 (10th G r. 1992) (construing petition for mandanus as
noti ce of appeal, and citing cases); United States v. Green, 499 F.2d 538,
540 n.5 (D.C. Cir. 1974) (per curiam} (citing cases). Here, SDDS' s
petition for mandanus "was the functional equivalent of a notice of appeal

[ because] it fulfilled [Fed. R App. P.] 3's requirements concerning
notice," Qndersen, 978 F.2d at 583 (analyzing Smth v. Berry, 502 U S. 544
(1992)). SDDS's petition specified the party taking the appeal, designated

the district court order appealed from and naned the court to which the
appeal



was taken. See id.; see also Fed. R App. P. 3(c). In all of the
circunstances of this case, therefore, we believe it is appropriate to
construe SDDS's petition for a wit of nandanus as a notice of appeal

The Eleventh Anendnent generally bars suits brought against the
states in federal courts. \While the specific |anguage of the Eleventh
Amendnent refers only to "any suit in law or equity, conmmenced or
prosecuted agai nst one of the United States by Citizens of another State,
or by Citizens or Subjects of any Foreign State," U S. Const. anend. Xl,

we have understood the El eventh Anendnment to stand not so much
for what it says, but for the presupposition which it confirns.
That presupposition, first observed over a century ago in Hans
V. lLouisiana, 134 U S. 1 (1890), has two parts: first, that
each State is a sovereign entity in our federal system and
second, that it is inherent in the nature of sovereignty not to
be anenable to the suit of an individual without its consent.
For over a century we have reaffirned that federal jurisdiction
over suits agai nst unconsenting States was not contenpl ated by
the Constitution when establishing the judicial power of the
United States.

Seminole Tribe of Fla. v. Florida, 116 S. . 1114, 1122 (1996) (citations
and quotations omtted). The imunity recognized by the H eventh Anendnent
extends to both suits for nonetary damages and those for declaratory or
injunctive relief; "The El eventh Anmendnent does not exist solely in order
to prevent federal court judgnents that nust be paid out of a State's
treasury; it also serves to avoid the indignity of subjecting a State to
the coercive process of judicial tribunals at the instance of private
parties." 1d. at 1124. South Dakota and its state officials sued in their

official capacities would, therefore, nornmally be immune fromsuit in the
federal courts.




In Ex parte Young, 209 U S. 123 (1908), however, the Supreme Court
establ i shed a fundanental exception to the Eleventh Anmendnent's inmmunity

doctri ne:

Ex parte Young recogni zed that suits may be brought in federa
court against state officials in their official capacities for
prospective injunctive relief to prevent future violations of
federal law. The doctrine of Ex parte Young is based on the
idea that the power of federal courts to enjoin continuing
violations of federal law is necessary to vindicate the federal
interest in assuring the supremacy of that |aw.

Fond Du Lac Band of Chippewa Indians v. Carlson, 68 F.3d 253, 255 (8th Gr.
1995) (quotations and citations onmitted). See also Denke v. South Dakota
Dep't of Social Servs., 829 F.2d 688, 689 (8th Cir. 1987) ("Eleventh
amendrrent anal ysis is an area dominated by formalistic rules, often neither

intuitive nor strictly rational. However, over years of devel opnent

i nportant exceptions to state immunity fromsuit have been recogni zed whi ch
allow citizens to vindicate rights infringed upon by state authorities.
Extrenely inportant in this regard is the substantial exception to the
scope of the el eventh anendnent represented by the case of Ex Parte Young,
209 U.S. 123 (1908)[,] and its progeny.").

Def endants did not contend that SDDS VI was inproperly heard by this
Court in violation of the El eventh Anrendnent, and we do not believe that
any such argunent coul d have been successful. As a suit for prospective
declaratory relief from South Dakota's ongoing violation of the dormant
commer ce cl ause, the Defendants could not have enjoyed i mmunity under the
El eventh Amendrment in SDDS VI. See Ex parte Young, 209 U S at 159 ("the
use of the name of the State to enforce an unconstitutional act to the

injury of conplainants is a proceeding without the authority of and one
which does not affect the State in its sovereign or governnental
capacity").

The question presented is therefore whether the Defendants,



who had been properly sued for declaratory relief in a prior suit, can now
assert Eleventh Anendnent immunity from this suit for prospective
injunctive relief which seeks only to effectuate our earlier judgnent. An
affirmati ve answer would allow these Defendants, and all future state
defendants, to effectively ignore judgnents rendered in the federal courts,
generating needless relitigation in the state courts, and rendering our
judgnments largely nugatory and advisory.® This is an intolerable result,

I ndeed, it is clear that this is precisely what the
Def endants in this case have attenpted to do to our judgnent in
SDDS VI al nost fromthe nonent the decision was filed. Upon our
remand of the case to the district court for a determ nation of
attorney's fees, the Defendants st ated:

All that has been obtained for the Plaintiff[ in SDDS
VI], however, is a declaratory judgnent that the

ref erendum was unconstitutional. The court of appeals
let stand this court's inportant rulings on the due
process and equal protection issues raised by
Plaintiffs.

Plaintiff has, in essence, obtained a judgnent
which can do it no good. [FN2 In its response to
Def endants’' submi ssion on the "prevailing party" issue,
Plaintiff clains in a footnote that the ruling of the
court of appeals may have sone application in the state
"inverse condemmation" case, but Plaintiff does not
expl ain how the court of appeals ruling on the conmerce
cl ause i ssue can have any application to the inverse
condemmation case. Additionally, it is inportant to
note that the state courts could agree with this
court[']s ruling (which the court of appeals |et stand)
that Plaintiff had no property interest which could be
unlawful ly taken.] Plaintiff has in fact acconplished
not hi ng nore than obtaining "the noral satisfaction of
knowi ng that a federal court concluded [its] rights had

been violated. . . . Farrar vs. Hobbey, [506 U S. 103,
114] (1992), quoting Hewtt vs. Helnms, 482 [U. S.] 755,
762 (1987). In these circunstances, a substanti al

reduction in the anount awarded, or [no] award at all,
see Farrar, 506 U S. at 115, is appropriate.

Resp. to Mot. to Determne Award of Att'ys' Fees & Costs & Req.
for H'g at 13-14, reprinted in | Appellant's App. at Tab 7
(ellipses in original). Contrary to the Defendants

m scharacterizations of SDDS VI, we did not "let stand" any
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and

portion of the district court decision in SDDS V; rather, we
reversed the district court, and

remanded the case to the district court "with instructions to
enter judgnent in favor of SDDS." SDDS VI, 47 F.3d at 272.

Simlarly, in opposing SDDS' s requested injunctive relief in
the district court, the Defendants urged the district court to
di sregard our decision in SDDS VI by stating that:

SDDS al so argues that the Eighth Crcuit decision is
bi ndi ng precedent on the state courts. Wile the
United States Suprenme Court has the authority to enter
deci si ons bi nding on the South Dakota Suprene Court,
the |l ower federal courts do not have such power.

State Defs.' Br. In Supp. of Resistance to Pl.'s Mdt. for Order
to Show Cause & for Speedy H'g & for Prelim & Permanent Inj. at
14, reprinted in | Appellant's App. at Tab 10. Contrary to the
Def endants' rather unique interpretation of federalism the
judgnents of this Court are, in fact, entitled to the sane res
judicata and col | ateral estoppel effect in the South Dakota state
courts as judgnents rendered by those courts. See, e.g., Gty of
Tacoma v. Tacoma Taxpayers, 357 U.S. 320, 334 (1958).
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one which is not, we believe, mandated by the El eventh Anendnent. W
therefore hold that the Eleventh Anendnent does not bar a suit in the
federal court for injunctive relief to prohibit a state defendant from
relitigating in a state court issues previously decided in a federal

court.”’

"The Defendants, citing G een v. Mansour, 474 U.S. 64
(1985), argue that the instant suit for injunctive relief is in
fact a "demand that this Court direct the South Dakota courts to
grant SDDS a nonetary award to be paid fromthe South Dakota
state treasury.” Br. In Supp. of Resp't's Answer at 13. W
di sagree. Geen was an action for declaratory relief for an
al |l eged past violation of constitutional rights; "the award of a
declaratory judgnent in this situation would be useful in
resolving the dispute over the past |awful ness of respondent's
action only if it mght be offered in state-court proceedi ngs as
res judicata on the issue of liability, leaving to the state
courts only a form of accounting proceedi ng whereby damages or
restitution would be conputed.” Geen, 474 U.S. at 73. By
contrast, the suit before us has been brought to effectuate our
judgnent in SDDS VI, a "[r]ened[y] designed to end a conti nui ng
viol ation of federal |aw [which was] necessary to vindicate the
federal interest in assuring the supremacy of that law " 1d. at
68.
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V.

Enbodyi ng fundanental precepts of federalism and conmity between
federal and state courts, the Anti-lnjunction Act provides that:

A court of the United States may not grant an injunction to
stay proceedings in a State court except as expressly
aut hori zed by Act of Congress, or where necessary in aid of its
jurisdiction, or to protect or effectuate its judgnents.

28 U.S.C. § 2283.%8 The Suprene Court has "expressly rejected the view that
the anti-injunction statute nerely states a flexible doctrine of conmty,
and [has] made clear that the statute inposes an absolute ban upon the
i ssuance of a federal injunction against a pending state court proceedi ng,
in the absence of one of the recognized exceptions . . . ." Mtchumv.
Foster, 407 U.S. 225, 228-29 (1972) (citing Atlantic Coast Line RR V.
Loconotive

81n Chick Kam Choo v. Exxon Corp., 486 U.S. 140, 146 (1988),
the Suprenme Court expl ained the purpose of the Anti-Injunction
Act :

The Act, which has existed in sone formsince 1793, see
Act of Mar. 2, 1793, ch. 22, 8 5, 1 Stat. 335, is a
necessary concom tant of the Framers' decision to

aut hori ze, and Congress' decision to inplenment, a dual
system of federal and state courts. It represents
Congress' considered judgnent as to how to bal ance the
tensions inherent in such a system Prevention of
frequent federal court intervention is inmportant to
make the dual systemwork effectively. By generally
barring such intervention, the Act forestalls the
inevitable friction between the state and federal
courts that ensues fromthe injunction of state
judicial proceedings by a federal court. Due in no
smal | part to the fundanental constitutiona

i ndependence of the States, Congress adopted a general
policy under which state proceedi ngs should normally be
all owed to continue uninpaired by intervention of the

| oner federal courts, with relief fromerror, if any,

t hrough the state appellate courts and ultimately [the
United States Supreme Court].

(quotations and citations omtted).
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Eng'rs, 398 U. S. 281, 286-87 (1970) (note omitted)).

Included in the Anti-Injunction Act are specific, enunerated
exceptions. These exceptions, which "are designed to ensure the
ef fecti veness and suprenmacy of federal law," Chick Kam Choo v. Exxon Corp.
486 U.S. 140, 146 (1988), include the relitigation exception. Thi s
exception

was designed to permt a federal court to prevent state
litigation of an issue that previously was presented to and
decided by the federal court. It is founded in the well-
recogni zed concepts of res judicata and coll ateral estoppel

Id. at 147. See also NBA v. M nnesota Pro. Basketball, Ltd. Partnership,
56 F.3d 866, 871 (8th Cir. 1995) ("The legislative policy that permits a
federal court to enjoin state court action when a federal court has decided

a suit on its substantive nerits has equal force when a critical underlying
i ssue unrelated to the substantive nerits of the action has been litigated
to finality." (quotations and citations onmitted)). As with all of the
statutory exceptions, the relitigation exception is "narrow and [is] not
to be enlarged by | oose statutory construction.” Chick Kam Choo, 486 U. S.

at 139 (quotations and citations omtted).

We review de novo the applicability of the relitigation exception.
See NBA, 56 F.3d at 871. In order to enjoin a state court from
relitigating an issue, the issue nust "actually have been decided by the
federal court." Chick Kam Choo, 486 U S. at 148. To deternine if this
strict and narrow prerequisite has been net, we nust assess "the precise

state of the record and what the earlier federal order actually said; [we
may not] render a post hoc judgnent as to what the order was intended to
say." Id. (citing Atlantic Coast, 398 U S. at 290 (enphasis in original)).

In an extended di scussion, the district court in SDDS V held
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that SDDS had no protected property interest in operating an MBW facility,
and that the referendumhad no effect on SDDS's ability to operate an NSWD.
The district court stated:

Under South Dakota |aw, SDDS needs two things in order to
operate its Lonetree facility: (1) a valid pernmt and (2)
| egi sl ative approval fromthe South Dakota Legislature. See
SDCL 34A-6-1.4 to 34A-6-1.13 (solid waste disposal facilities
must obtain permts); and SDCL 34A-6-53 to 34A-6-56 (solid
wast e di sposal facilities handling in excess of 200,000 tons of
waste annually nust get |legislative approval for their
operations).

At the tinme of the Referendum in Novenber 1992, SDDS' s
one-year pernmt had expired. In any event, that one-year
pernmit was void because the [Board], in issuing the pernit,
failed to make specific findings of fact that the Lonetree
facility was in the public interest and that the facility net
five specified environnental prerequisites.

Al though the [Board] had issued SDDS a five-year renewal
pernmit and the Legislature had passed S.B. 169 approving the
operation of the Lonetree facility, the five-year pernit was
invalid because it was based upon an invalid one-year pernit.

The five-year renewal pernit was void ab initio. I n other
words, SDDS has never had a valid pernmt to operate the
Lonetree facility. Wthout a valid pernmit, SDDS has no

constitutionally protected property interest in operating the
facility. Both of SDDS s due process clains fail.

The Court notes that SDDS s renmi ning cormerce cl ause and
equal protection clains rest solely on the effect of the
Referendum the validity of the Initiated Measure having
already been decided by [the South Dakota state court].
Furt hernore, because SDDS has never had a valid permt to
operate its Lonetree facility, S.B. 169 and the subsequent
Ref erendum "vetoing" that bill have no practical effect. By
the very unanbiguous ternms of the |Initiated Masure
| egi sl ative approval may only be granted to a facility that is
operational "pursuant to solid waste pernmit." SDCL 34A-6-53
SDDS has never had a valid permt. The |egislature cannot have
granted approval of the Lonetree facility if the facility had
no pernit to operate. It logically follows that if the
| egislature was not in a position to grant approval to the
Lonetree facility, then the enabling legislation (S.B. 169) was
of no effect. The Referendumwould also be of no effect. |If
t he Referendum had no effect, the
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commerce clause and the equal protection clause are not
i mpli cat ed.

SDDS V, 843 F. Supp. at 553-54 (citations and notations omtted).

The Defendants, in their brief to this Court in SDDS VI, argued
strenuously that we affirmthese holdings. See Appellee's Br. in No. 94-
1688, at 10-17, 41, reprinted in part in | Appellant's App. at Tab 2.°
SDDS, of course, strongly urged that we reverse the district court on these
points. See Appellant's Reply Br. in No. 94-1688, at 2-10, reprinted in
| Appellant's App. at Tab 3.1

°For exanple, the Defendants previously argued that South
Dakot a' s

|l aws regulating solid waste facilities have changed
since SDDS obtained its original 1989 permt. South
Dakota's solid waste regulations were entirely
rewitten in July of 1990, and have been anended once
before the Novenber 1992 Referendum and once after.
Appel I ee' s Appendix G Since the Septenber 1991
findings issued by the Board were based on the original
1989 record, the Septenber 1991 findings do not address
or consider these regqulatory changes. The Board nust
determ ne conpliance with these new regul atory

requi renents before a solid waste permt can isSsue;
this determ nati on was never nmade and SDDS is therefore
not entitled to a permt.

Appellee's Br. in No. 94-1688, at 14-15, reprinted in

Appellant's App. at Tab 2. See also id. at 41 ("More inportantly
t he Referendum s di sapproval of Senate Bill 169 did not inpact
SDDS's ability to accept out of state waste because SDDS coul d
not accept any waste, regardless of the source, until it obtained
new state solid waste permts." (enphasis in original)).

For exanpl e, SDDS previously argued that

the procedural defect in the [Board' s] original
decision --the lack of findings that resulted in the
remand in SDDS |--had been cured by the tine of the
Referendum . . . [Qn remand the [Board] entered
extensive findings responsive to the [South Dakot a]
Suprene Court's nmandate and concl uded that SDDS had net
"all requirenents" for the issuance of a solid waste
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In SDDS VI, we reversed the district court's judgnent. See 47 F.3d
at 272. |In so doing, we explicitly accepted SDDS's argunments on both of
these contested issues, and we explicitly rejected the Defendants
posi tions. Regarding the protected property interest in operating the
MWD, we st at ed:

In 1991, S.D.Codified Laws & 34A-6-1.13 was anended and the
i npl enmenting regulations were rewitten. Al though the ultinmate
guestion of whether the facility was environnentally safe and
in the public interest remmined the sane, several factors
wei ghing into the agency's decision changed. On renand after
SDDS |, the agency made the specific findings required by its
revised regul ations. The agency found the Lonetree facility to
be environnentally safe, using |anguage that parallels the
applicable regulation. Appellant's App. at 117 (Finding # 52,
parallelling S.D. Admin. R 74:27:17:01). The agency found the
facility to be in the public interest. Appellant's App. at 121
(Finding # 72). Both findings were preceded by nunerous
supporting factual findings. The revised [Board] findings also
contain a specific legal conclusion that all requirenents for
the pernit had been net. Appellant's App. at 122 (Concl usi ons
of law # 3 & # 4).

SDDS VI, 47 F.3d at 265 n.5 (enphasis added).! This determination that
all of the factual predicates and | egal requirenents for SDDS's pernit had
been net was necessarily dispositive of SDDS's property interest in the
pernmit itself. See Littlefield v. Gty of Afton, 785 F.2d 596, 602 (8th
Cir. 1986) ("W hold that appellants have a property interest in the

buil ding pernmit because they conplied with all the |egal requirenents
contained in the

permt under the relevant | aws and regul ati ons of South
Dakot a.

Appellant's Reply Br. in No. 94-1688, at 7, reprinted in
Appellant's App. at Tab 3 (note omtted). See also id. at 3
("[t]he State attenpts to avoid the consequence of its adm ssion
concerning the Referendumi s 'practical effect,' by engaging in an
inventive but, unfortunately, distorted analysis of the state
court litigation").

IWe note that these factual determ nations by an
adm ni strative agency nmust be given "great weight" by South
Dakota courts. See SDCL 1-26- 36.
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ordinances of the Gty of Afton. Appellants need not conply with illega

conditions in order to have a property interest in the permt." (enphasis
in original)), holding linmted in part on other grounds, Lenke v. Cass
County, Neb., 846 F.2d 469, 470-71 (8th Cir. 1987) (per curian) (en banc)

(holding that "[w] hether a substantive due process claimnmay arise froma

denial of a zoning pernit is an open question in this circuit and need not
be decided in this case").?!?

Regardi ng the effect of the referendumon SDDS, we stated in SDDS VI
t hat :

Despite the fact that it has previously conceded that "[t]he
practical effect of the referendum was to prohibit the
construction" of the Lonetree facility, Appellant's App. at 39,
Sout h Dakota now argues that because the [Board] permt had
been revoked, the referendum had no inpact, discrimnatory or
ot herwi se, on Lonetree. However, if this court were to ignore
South Dakota's internmediary actions and look only to the
result, it woul d rewar d Sout h Dakot a f or acting
unconstitutionally. Moreover, the adnministrative permt was
voi ded due to a procedural defect, not because of any finding
that the Lonetree facility was environnentally dangerous.
Thus, Lonetree could reapply for the admnistrative permt, and
the referendumat the very | east nade the Lonetree

2 n adopting the factual findings of the Board in SDDS VI,
we did not then--and need not now -address the issue of whether
those findings were entitled to claimpreclusive effect. See
Astoria Federal Sav. & Loan Ass'n v. Solimno, 501 U S. 104, 109-
10 (1991) ("Although adm nistrative estoppel is favored as a
matter of general policy, its suitability may vary according to
the specific context of the rights at stake, the power of the
agency, and the rel ative adequacy of agency procedures."). Put
bluntly, here we are not concerned with determ ning the accuracy
of our decision in SDDS VI, but rather in insuring its
effectiveness. See, e.qg., Me v. Me, 496 N W2d 593, 595 (S. D
1993) (res judicata applies "whether the court was correct at the
time or not"). If the Defendants were dissatisfied with our
adj udi cation of their case in SDDS VI, their options were to
request rehearing by this Court en banc or to petition the United
States Suprene Court for a wit of certiorari. They may not,
however, collaterally challenge our decisions in the South Dakota
state courts. See Gty of Tacoma, 357 U. S. at 334.
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project nore difficult and expensive to acconplish

Id. at 270 n.10 (citations and quotations omtted).?®

The issues which the Defendants now wish to relitigate in the state
courts were, therefore, actually and finally decided by this Court in SDDS
VI. Under South Dakota's rules of claimpreclusion or collateral estoppel,
we conclude that this Court's decision in SDDS Ml bars the Defendants from
relitigating these settled issues in subsequent litigation in the state
courts. See, e.d., Me v. Me, 496 N.W2d 593, 595 (S.D. 1993):

[I]1f the prior final judgnent or order had been rendered by a
court of conpetent jurisdiction, it is conclusive as to all
rights, questions, or facts directly involved and actually, or
by necessary inplication, determ ned therein, whether the court
was correct at the time or not.

We apply four factors to determ ne whether the doctrine
of [claimpreclusion] bars this appeal: (1) whether the issue
decided in the forner adjudication is identical with the
present issue; (2) whether there was a final judgnent on the
nerits; (3) whether the parties are identical; and (4) whether
there was a full and fair opportunity to litigate the issues in
the prior adjudication

(citations and quotations omtted). See also Black Hills Novelty Co. V.
Sout h Dakota Commin, 520 NW2d 70, 73 (S.D. 1994) (describing el enents of
col l ateral estoppel). In this case, all of these elenents have

unquestionably been net: the issues are the sane, the parties are the sane,
there was a final judgnment on the

Bl ndeed, our ruling echoed that of the South Dakota Suprene
Court in SDDS IV, 507 N.W2d at 703, which found that the

ref erendum "pl aced Senate Bill 169 in |linbo and shut down the
[ Lonetree] facility pending the outconme of the general election.”
See also SDDS I11, 994 F.2d at 489 ("S.B. 169 was, therefore,

effectively vetoed by the citizens of South Dakota and the
Lonetree project has been unable to proceed since.").
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nerits in SDDS VI, and the record anply reveals that the Defendants were
not only given, but took every opportunity, to fully and fairly litigate
t hese issues before us. Because the Defendants are barred by claim
preclusion from relitigating the issues of (1) whether SDDS had a
legitimate claimof entitlenent to a pernit to operate an MSWD, and (2)
whet her the referendum was the proxi mate cause of SDDS s di ssol ution, the
relitigation exception to the Anti-lnjunction Act pernmits injunctive relief
to prevent themfromso relitigating these issues in the South Dakota state
courts.

V.

VW recogni ze, however, that "[t]he fact that an injunction may issue
under the Anti-Injunction Act does not nean that it nust issue. The
i njunction nust be an otherw se proper exercise of the [court's] equitable
power." Daewoo Elecs. v. Western Auto Supply Co., 975 F.2d 474, 478 (8th
CGr. 1992). W reviewthe district court's denial of injunctive relief for
abuse of discretion. See Goff v. Harper, 60 F.3d 518, 520 (8th Gr. 1995).
" Abuse of

¥Under the Full Faith and Credit Act, 28 U S.C. § 1738, we
are bound by a state court's application of its res judicata
rules to our judgnents. See Parsons Steel, Inc. v. First Ala.
Bank, 474 U.S. 518, 524 (1986):

We believe that the Anti-Injunction Act and the Ful
Faith and Credit Act can be construed consistently,
sinply by limting the relitigation exception of the
Anti-lnjunction Act to those situations in which the
state court has not yet ruled on the nerits of the res
judicata issue. Once the state court has finally
rejected a claimof res judicata, then the Full Faith
and Credit Act becones applicable and federal courts
must turn to state law to determ ne the preclusive
effect of the state court's decision.

Because the South Dakota trial court did not rule on the claim
precl usive effect of SDDS VI, see SDDS VIl, Mem Op. at 2 n.3, 5,
20-21, we are not precluded fromprotecting our judgnent in SDDS
VI under the relitigation exception to the Anti-Injunction Act.
See Daewoo Elecs. v. Western Auto Supply Co., 975 F.2d 474, 479
(8th Cr. 1992).
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di scretion occurs if the district court rests its conclusion on clearly
erroneous factual findings or if its decision relies on erroneous | egal
concl usi ons. " Hosna v. Groose, 80 F.3d 298, 303 (8th Cir. 1996)
(quotations and citations omtted), pet. for cert. filed, No. 95-9498 (June
28, 1996). See also Walser v. Toyota Motor Sales, U S. A, Inc., 43 F.3d
396, 401 (8th Cir. 1994) ("W wll not disturb a district court's
discretionary decision if that decision remains within the range of choice

available to the district court, accounts for all relevant factors, does
not rely on any irrelevant factors, and does not constitute a clear error

of judgnent." (quotations and citations omtted)).
In analyzing SDDS's notion for injunctive relief, the district court
stated that:

Essentially, SDDS's claimfor injunctive relief seeks to have
this Court enjoin a proceeding before the South Dakota Suprene
Court. This Court declines to take such action

SDDS, Inc. v. State of S. D, Cuvil No. 91-5121 (D.S.D. May 28, 1996),
reprinted in | Appellant's App. at Tab 12. While this description
overstates the degree of relief requested by SDDS--which sought to enjoin

the relitigation of specific issues, rather than a bl anket injunction of
all consideration of its dispute with the Defendants by the South Dakota
Suprerme Court--it does represent a proper concern by the district court for
a core elenment of federalism enbodied by the Anti-lnjunction Act, that the
federal courts should not interfere with the state courts' operation. See,
e.g., Southwest Airlines Co. v. Texas Int'l Airlines, 546 F.2d 84, 91 (5th
Gr. 1977) ("few public interests have a higher clai mupon the discretion

of a federal chancellor than the avoi dance of needl ess friction with state
policies" (analyzing abstention doctrine and Anti-Injunction Act) (quoting
Railroad Commin v. Pullman Co., 312 U S. 496, 500 (1941))), cert. denied,
434 U.S. 832 (1977); but see United States v. Rural Elec. Conveni ence Co-

Q.
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Co., 922 F.2d 429, 439 (7th Gr. 1991) ("we do not believe that conity and
federalism should be considered 'public interest' factors that mlitate
agai nst the issuance of an injunction").

The district court's analysis fails, however, to consider the factors
whi ch support the issuance of injunctive relief in this case. |n Dataphase
Sys., Inc. v. CL Sys., Inc., 640 F.2d 109, 113 (8th Cir. 1981) (en banc),
this Court held that:

VWhether a prelimnary injunction should issue involves
consideration of (1) the threat of irreparable harm to the
novant; (2) the state of the bal ance between this harmand the
injury that granting the injunction will inflict on other
parties litigant; (3) the probability that novant will succeed
on the nerits; and (4) the public interest.

Appl ying the Dat aphase factors to the case before us, we conclude that the
district court abused its discretion in denying injunctive relief.
Requiring SDDS to relitigate in the state court issues previously decided
by this Court constitutes an irreparable harm See, e.qg., Daewo, 975 F. 2d

at 478 (affirmng district court's finding that petitioner "would suffer
irreparable harmif injunctive relief were not issued because it would face
relitigation of clains already adjudicated in its favor").?®

While issuing the injunction in this case wll foreclose the
opportunity for the Defendants to relitigate issues in the state court, we
do not believe that this is a legitimte harm whi ch nust

ISA petitioner seeking to enjoin a crimnal or quasi-
crimnal state court proceedi ng nust denonstrate a threat of
"great and immediate irreparable injury that cannot be elim nated
by his defense to the state proceeding.” Goodrich v. Suprene
Court of S.D., 511 F.2d 316, 317 (8th Gr. 1975) (refusing to
enjoin state court disbarnent proceeding (citing Younger v.
Harris, 401 U.S. 37, 46 (1971))). \Were a petitioner seeks to
enjoin a state court's civil proceedi ng, however, we have only
required a showi ng of "irreparable harn to allow a grant of
injunctive relief. See Daewoo, 975 F.2d at 478 (anal yzing
&oodrich).
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be bal anced. As noted above, the Defendants had one full and fair
opportunity to litigate these issues in the federal forum and the rules
of equity do not require that they be given a second bite at the apple in
the state forumin order to obtain a nore favorable result. See, e.d.,
Hart Steel Co. v. Railroad Supply Co., 244 U.S. 294, 299 (1917) ("This
doctrine of res judicata is not a nmere matter of practice or procedure

inherited from a nore technical time than ours. It is a rule of
fundanental and substantial justice, of public policy and of private peace,
whi ch should be cordially regarded and enforced by the courts to the end
that rights once established by the final judgrment of a court of conpetent
jurisdiction shall be recognized by those who are bound by it in every way,
wherever the judgnent is entitled to respect."” (quotations and citation
omtted)).

The third and fourth Dataphase el enents al so support issuance of an
injunction in this case. As discussed above, SDDS successfully litigated
in SDDS VI the issues currently contested by the Defendants; SDDS s success
on the nerits of the underlying issue is therefore already secured. In
addition, the public policy concerns of finality and repose informng our
res judicata jurisprudence strongly supports the protection of our previous
j udgnent . Wiile the interference with a state court proceeding is
general |y opposed by public policy, this "injunction will pronote judicial
econony and protection of parties from harassing, duplicative litigation
interests which the federal and state courts share." Daewoo, 975 F.2d at
479 (citation omtted).

W find no nerit in the Defendants' renmi ning argunents opposing the
granting of injunctive relief. W therefore reverse the district court's
denial of injunctive relief in this case, and renand to the district court
for an order enjoining the Defendants fromrelitigating in the South Dakota
state courts the issues of (1) whether SDDS had a legitimte claim of
entitlenent to a permt to operate an MWD, and (2) whether the referendum
was the
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proxi mate cause of SDDS's dissol ution.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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