No. 96-1833

United States of Anmerica,

Appel | ee,
Appeal fromthe United States

District Court for the
District of Nebraska.

V.

VWendel | Lee Johnson,

Appel | ant .

[ UNPUBLI SHED]

EEE T R R 3

Subm tted: October 7, 1996

Filed: Cctober 10, 1996

Bef ore BOAWAN, MAG LL, and LOKEN, Circuit Judges.

PER CURI AM

Wendel |l Lee Johnson appeals the district court's! denial of his
notion to vacate his conviction as violative of the Doubl e Jeopardy O ause
pursuant to 28 U S. C. § 2255. Johnson asserted that his property was
forfeited prior to his conviction and sentence, and that his failure to
raise this double jeopardy claimin his direct crimnal appeal was due to
the ineffective assistance of his counsel. We concl ude that Johnson's
doubl e jeopardy claimis foreclosed for the reasons set forth in United
States v. Usery, 116 S. C. 2135, 2148-49 (1996) (holding civil
forfeitures under 21 U.S.C. § 881(a)(6) and (7) are neither "punishnent"
nor crimnal for purposes of double jeopardy), and United States v. One
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36.9'" Colunbia Sailing Boat, 91 F.3d 1053, 1056-57 (8th Gr. 1996) (holding
Ursery applies to forfeitures under section 881(a)(4)). W also agree with
the district court that Johnson's ineffective assistance claimfails, as

he was not prejudiced by his counsel's failure to raise a neritless double
jeopardy claim See Dyer v. United States, 23 F.3d 1424, 1426 (8th Cr.
1994) .

Accordingly, we affirm
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