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HEANEY, Circuit Judge.

Appel lant, Monte Allen Apfel, appeals the district court's denial of
his notion to vacate, set aside, or correct his sentence under 28 U S.C.
8§ 2255. We affirm

On April 20, 1990, pursuant to a plea agreenent, Apfel pleaded guilty
to a single count of conspiracy to distribute and possess with intent to
di stribute nethanphetamine in violation of 21 US. C § 846. After
conducting an extensive evidentiary hearing to resol ve di sputed sentencing
i ssues, the district court sentenced Apfel to 175 nonths inprisonnent. W
affirnmed Apfel's sentence on direct appeal. United States v. Apfel, 945
F.2d 236 (8th Gr. 1991).




On June 22, 1995, Apfel filed the instant notion under 28 U S.C. §
2255 to set aside, vacate, or correct his sentence. He contends that his
trial counsel was ineffective for failing to object to the inplicit
assunption at sentencing that Apfel's offense invol ved d-net hanphet ani ne
( Dext r o- net hanphet ani ne) r at her t han | - met hanphet ani ne (Levo-
net hanphet ani ne), a substance that carried far | ess severe exposure under
the sentencing guidelines as of the tine of Apfel's crine.? The difference
between d- and | -net hanphetani ne was expressed in the Drug Equival ency
Tables by a factor of 250 to 1 to reflect that |-nethanphetamne is
"grossly different" because it "produces little or no physiol ogical effect
when ingested." See United States v. Bogusz, 43 F.3d 82, 89 (3d Cr.
1994), cert. denied, 115 S. C. 1812 (1995).°?

On Novenber 22, 1995, the district court directed Apfel to suppl ement
his notion with additional materials to support his allegation that the
type of methanphetami ne involved in his case was | -nethanphetanine. Apfe
responded by filing his sworn affidavit asserting his opinion that the
drugs involved in his case

Apfel also contends that his appellate counsel was
ineffective for failing to raise the issue on direct appeal.

2As  of Novenber 1, 1995, the distinction between
met hanphet am ne types has been elim nated and | -nmet hanphetanm ne is
treated the same as d-nethanphetam ne under the sentencing
gui del i nes. Qui del i nes anmendnent nunber 518 explains that the
change was nmade because "I -nethanphetamne is rarely seen and is
not made intentionally, but rather results froma botched attenpt
to produce d-nethanphetamne.” U S.S.G App. C at 423. The rule
applicable to Apfel, however, is the one in effect at the tinme the
crime was conmtted; application of the anended guideline to pre-
amendnent conduct invol ving | -net hanphet am ne woul d vi ol ate the Ex
Post Facto Cause of the Constitution because the anmendnent
increased the penalty for crinmes involving |-nmethanphetam ne. See
United States v. McMillen, 86 F.3d 135, 138 (8th G r. 1996); see
also U S S.G § 1B1.11(b)(1).




were |-type nethanphetanine.® The district court then denied Apfel's
nmotion, finding that his affidavit contained only "bare, unsupported and
sel f-serving statenents" and concluding that Apfel had "failed to show that
if his attorney at sentencing had raised the issue of the type of
nmet hanphetamine . . . it would have nade any difference in the sentence
i nposed." (Appellant's Add. at 20-22 (O der dated Jan. 12, 1996)). Apfe

appeal s.

Relief under 28 U.S.C. § 2255 is reserved for transgressions of
constitutional rights and for a narrow range of injuries that could not
have been raised on direct appeal and, if uncorrected, would result in a
conplete miscarriage of justice. See Poor Thunder v. United States, 810
F.2d 817, 821 (8th Cir. 1987). A novant may not raise constitutional
i ssues for the first tinme on collateral review w thout establishing both

The entire factual basis for Apfel's assertion is contained
in the follow ng three paragraphs of his affidavit:

2. | have studied, read, and researched at
l ength the characteristics and [e]ffects of both L-
Type and D Type net hanphet am ne, i ncl udi ng studyi ng
research from the Journal of Forensic Sciences,
Federal Crimnal lLaw Publication, and other |aw
publ i cati ons.

4. From ny experience in being around, using,
and researching nmet hanphetamne, it is ny opinion
that the drug involved in ny case was in fact the
L-type or very |ow grade net hanphet am ne

5. The net hanphetam ne that | used had nore of
a caffeine [e]ffect on nme and exhibited other
characteristics of being the L-Type, as [o0]pposed
to the long term[e]ffects, such as hall ucinations,
paranoi a, etc., that D Type woul d cause.

(Appellant's Add. at 8-9 (Affidavit of Defendant)).
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cause for the procedural default and actual prejudice resulting fromthe
error.



United States v. Frady, 456 U S. 152, 167-68 (1982); Aunman v. United
States, 67 F.3d 157, 161 (8th Cir. 1995). Absent unusual circunstances,
a showing of ineffective assistance of counsel satisfies both cause and

prej udi ce. To establish ineffective assistance of counsel within the
context of section 2255, however, a novant faces a heavy burden

A claim of ineffective assistance of counsel [under §
2255] mnust be scrutinized under the two-part test of
Strickland v. WAshington, 466 U S. 668 (1984). Under
Strickland, in order to prevail on a claimof ineffective
assi stance of counsel, a convicted defendant nust prove
both that his counsel's representation was deficient and
that the deficient performance prejudiced the defendant's
case. The first part of the test is net when the
def endant shows that counsel "failed to exercise the
customary skills and diligence that a reasonably
conpetent attorney woul d [have] exhibit[ed] under sinilar
circunstances. " The second part is net when the
def endant shows that "there is a reasonable probability
that, but for counsel's unprofessional errors, the result
of the proceedi ng woul d have been different."

Cheek v. United States, 858 F.2d 1330, 1336 (8th Cir. 1988) (citations
omtted). Because the failure to establish prejudice can be dispositive
of a case, Sanders v. Trickey, 875 F.2d 205, 211 n.8 (8th Cir.), cert.
deni ed, 493 U S. 898 (1989), we need not address the reasonabl eness of the
attorney's behavior if the npbvant cannot prove prejudice. Mont anye v.
United States, 77 F.3d 226, 230 (8th Cir. 1996), petition for cert. filed
(U S Sept. 3, 1996) (No. 96-5795); see Strickland v. Washington, 466 U. S.
668, 697 (1984) ("If it is easier to dispose of an ineffectiveness claim
on the ground of lack of sufficient prejudice . . . that course should be

followed. ")

Apfel has not established a reasonable probability that the result
of his sentencing woul d have been different had his counsel objected to the
governnent's failure to prove the type of



met hanphet ami ne involved in his offense.* Put another way, he has not
shown a reasonabl e probability that the governnent woul d not have been able
to prove by a preponderance of evidence that the offense involved d-
net hanphet amine. The sole basis for Apfel's claimthat his case invol ved
| - met hanphetamine is his own sworn statenent that the drugs he used had a
caffeine-like effect on himwith no long-termeffects. W agree with the
district court that Apfel's statenents are unsupported and sel f-serving and
do not establish a basis for relief. Accord United States v. Acklen, 47
F.3d 739, 744 (5th Cr. 1995) (remanding on sinmlar facts to give defendant
opportunity to tender "specific verified basis or evidence, beyond

[defendant's] nere naked assertion or belief, that the drug was in fact |-
net hanphetanmine"). In contrast, the extensive record from Apfel's guilty
pl ea and two-day sentencing hearing elininate doubt that the governnent
woul d have been able to denonstrate that the drugs involved in Apfel's
of fense were d-net hanphetam ne. The evidence showed that Apfel was a drug
deal er who obtained drugs from Charles Mrphy, one of the |I|argest
nmet hanphet ami ne dealers in Waterl oo, |owa. The governnent w tnesses
i ncl uded several |ong-tine nethanphetan ne users who testified that they
had purchased drugs from Apfel. Mirphy's confidante and forner bookkeeper
who was intimately familiar with Mirphy's drug supply operation, also
testified about a large drug debt Apfel owed her forner enployer. The only
arguabl e support in the record for the claimthat the drugs invol ved were
| ow grade |-nethanphetamine is the testinony of one of Apfel's custoners
that on one occasi on he purchased net hanphetani ne from Apfel that was

“Al t hough our resolution of this case does not require us to
deci de whet her the performance of Apfel's counsel was deficient, we
note that counsel should have been alerted by the guidelines to the
potentially significant inpact that the different types of
met hanphet am ne can have on sentencing. Mor eover, well before
Apfel's sentencing, this court held that the court mnust nake a
factual determ nation as to the type of nethanphetam ne invol ved
prior to inmposing a sentence. United States v. Koonce, 884 F.2d
349, 352 (8th Cir. 1989).




"garbage" and inpossible to resell. (Sentencing Tr. at 134-35.) This
testi nony, however, does nore to denonstrate that Apfel's customary drug
suppl y was nor nal - grade d- net hanphetami ne than to support Apfel's contrary
assertion.

Apfel has not net his heavy burden of showing a reasonable
probability that his sentence would have been different if his counsel had
required the government to prove that the offense involved d-
net hanphet ami ne. Therefore, he cannot denpnstrate ineffective assistance
of counsel for not raising the issue at sentencing. W affirmthe district
court's denial of relief under 28 U . S.C. § 2255.
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