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MORRI S SHEPPARD ARNOLD, Circuit Judge.

In this appeal and cross-appeal from an award of attorney's fees,
defendant argues that plaintiff was not a "prevailing party" so as to be
entitled to attorney's fees. W agree and therefore reverse.

l.

Plaintiff conplained that he had been discrininated against in
violation of the Anericans with Disabilities Act (ADA), 42 U S C 88 12101-
12213, and at trial a jury found in his favor. Defendant appeal ed and we
vacated the judgnent because the jury instructions inproperly pernitted
recovery of conpensatory damages in a mxed-notive case. Pedigo v. P.AM
Transport, Inc., 60 F.3d 1300 (8th Gr. 1995). On remand, the district
court held that plaintiff was entitled to relief solely in the formof a

decl arati on that



defendant had intentionally violated the ADA

Wiile the judgnent was on appeal, the district court awarded
plaintiff $30,000 in attorney's fees as the prevailing party. After
remand, and after the district court granted the declaratory judgnent as
the sole relief to which plaintiff was entitled, plaintiff asked the
district court to grant additional attorney's fees. The district court,
despite entertaining sone doubts on the natter, found that the plaintiff
was a prevailing party in the litigation, but concluded that it would grant
no attorney's fees in addition to the $30,000 that it had al ready awarded.
An award of additional fees was unwarranted, in the district court's
opi ni on, because, since the prior award, the plaintiff had suffered a
setback on appeal and had not been substantially benefitted by the
decl aratory relief on renmand.

Both parties appeal from the district court's deternination of
attorney's fees. Plaintiff contends that the district court should have
granted additional fees for plaintiff's efforts follow ng remand of the
case. Defendant cross-appeals fromthe sane decision to the extent that
it confirms the prior award of $30,000 in fees to plaintiff, arguing that
plaintiff is not a prevailing party in this lawsuit and deserves no fees
what soever.

.

The ADA provides that a court, in its discretion, nay allow the
prevailing party a reasonable attorney's fee. 42 U S C § 12205. The term
"prevailing party" appears in a nunber of other statutes that pernmt the
recovery of attorney's fees, see, e.qg., 42 U S C § 1988, and cases
anal yzi ng those statutes therefore provide us with guidance in the present
case. To qualify as a prevailing party under section 1988, a plaintiff
must obtain relief on the nerits that directly benefits himor her through
an enforceable judgnent, or a plaintiff nust obtain conparable relief

through a consent decree or settlenent. Farrar v. Hobby, 506 U S. 103, 111



(1992). A plaintiff prevails "when actual relief on the nerits of his
claim materially alters the legal relationship between the parties by
nodi fying the defendant's behavior in a way that directly benefits the
plaintiff." 506 US at 111-112. But "a judicial pronouncenent that the
defendant has violated the Constitution, unacconpani ed by an enforceabl e
judgnent on the nerits, does not render the plaintiff a prevailing party."
Id. at 112.

The district court erred in finding that plaintiff was a prevailing
party, because a judicial pronouncenent that the defendant has violated the
law, like the one that M. Pedigo received in this case, wthout an
enforceabl e judgnment on the nerits, cannot render hima prevailing party.
Plaintiff has no enforceable judgnent, even of a nom nal character, that
affects the behavior of the defendant toward the plaintiff. The
declaratory judgnent, in this case, noreover, afforded plaintiff no relief
because he had already |eft the defendant's enploy by the tine that the
district court declared that the defendant had di scrim nated agai nst him
See Rhodes v. Stewart, 488 U.S. 1 (1988) (per curian

Al though plaintiff had been awarded $30,000 in fees before we vacated
the jury verdict, the prior award cannot stand in |ight of our holding that
plaintiff is not a prevailing party. In general, reversal of a judgnent
nullifies not only that judgnment but any order based upon it. Harris v.
Pirch, 677 F.2d 681, 689 (8th Gr. 1982). |In particular, an order awardi ng
attorney's fees based on a party having prevailed in a trial court cannot
survive the reversal of that party's judgnent on appeal. See id.; see also
Clark v. Township of Falls, 890 F.2d 625, 626-27 (3d Cr. 1989);
Swietlowich v. County of Bucks, 620 F.2d 33, 34-35 (3d Cir. 1980) (per
curiamj. M. Pedigo ceased to be a prevailing party when his judgnment was

vacated and the case was renmanded, and he never subsequently prevailed in
this suit in such a way as would al | ow



the district court to hold that he was a prevailing party on the nerits.
Plaintiff is thus not entitled to any recover attorney's fees.

[l
For the foregoing reasons, the district court's order awarding
attorney's fees is reversed.
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