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BRI GHT, Gircuit Judge.

Noorusadat S. Hossaini brought this action against her fornmer
enpl oyer, Western M ssouri Medical Center (WMC) and the WWMC Board of
Trustees (the Board), alleging enploynent discrinmination based on her
national origin and unlawful retaliatory action in violation of 42 U S.C
8 2000e, et seq. (Title VIl) and the Mssouri Human Ri ghts Act (MHRA), Mb.
Rev. Stat. 88 213.055 and 213.070. The district court granted sumary
judgnent in favor of WWC because Hossaini failed to produce evidence
showi ng that WWC s proffered reasons for term nating her enpl oynent were
pretext for unlawful discrimnation. Hossai ni appeal s. After a full
review of the record, we reverse and renand.



. BACKGROUND

Hossaini, an lranian lawfully residing in the United States, is an
ul trasound technol ogi st. She worked at WWC, a county hospital, from June
19, 1992, until her termnation on Novenber 1, 1993. Hossaini worked under
the i medi ate supervision of Randy Wiitconb, the Director of Radiol ogy at
WWLC. She al so worked with Susan Bl ack, another ultrasound technol ogi st.

When Hossaini applied for the ultrasound technol ogi st position at
WWLC she indicated that she had training in general and vascul ar ultrasound
techni ques. Al though her resune stated that she was certified in genera
and vascul ar ul trasound, she clains she infornmed Wiitconb that she received
little hands-on training in vascular ultrasound techniques. According to
Hossaini, Witconb told her that WVWMC hired an outside contractor to
performall the vascul ar ultrasound exans.

I n Septenber 1992, Witconb approved Hossaini's request to attend the
American Registry of Diagnostic Medical Sonographers registry review
course. Hossaini attended the course, but did not pass the exanination to
becone a registered ultrasound technol ogi st.

Hossaini received the first of two performance evaluations from
Whitconb in Septenmber 1992, and was rated on thirty-one different job
responsibilities. Hossaini received scores indicating that she "need[ ed]
i nprovenent” on six of the responsibilities. Hossai ni received scores
indicating that she net WWLC s requirenents on the renmining twenty-five
responsibilities. Whitconb did not find that she failed to neet the
m ni nrum requirenents of any responsibility, nor did he find that she
exceeded the requirenents of any responsibility.



In February 1993, WWC decided to begin perform ng vascular
ultrasounds in its own Utrasound Departnent by May 1993, instead of using
t he outside contractor

Later in February, Hossaini asked Witconb for | eave w thout pay so
she could travel to Iran to arrange nedical treatnent for her father.
Whi t conb refused her request and becane angry. Hossai ni clains that
VWhitconb yelled at her, "why [is] everything so different with you dam
foreigners,"” and criticized her for not taking vacation tine |ike Anerican
enpl oyees. Witconb adnits raising his voice at Hossaini, but denies using
derogat ory | anguage.

Hossaini then went to Dennis Long, Director of Human Resources at
WWLC, and requested leave to go to Iran. Hossaini told Long that Witconb
deni ed her request and becane angry. Hossaini clains she also told Long
about Whitconb's derogatory remarks. According to Hossaini, Long
acknow edged that Witconb's conduct was inproper and approved Hossaini's
| eave.

According to Hossai ni, when she returned fromlran, other enployees
told her that Whitconb said he was going to "get even" with her for going
behi nd his back by seeking leave tinme fromLong. Hossaini also clains she
began receiving threatening phone calls and letters. She alleges that the
nmal e cal |l er knew her nane, street address and post office box nunber, and
told her to |l eave town. Hossaini clains she had an unlisted phone nunber
known only to her famly and WWC. The letters ordered her to "[r]esign

and nove out or you wll get hurt" and "[l]eave town or | [will] get
soneone to hurt you." The letters bore a "Colunbia GW" postnark and were
allegedly mailed from Sedalia, Mssouri. Witconb resided in Sedalia.

On April 22, 1993, Susan Black, Hossaini's co-worker, becane the
"l ead" ultrasound technol ogist. Hossaini clains that



t hr oughout her enpl oynent Bl ack made fun of Hossaini's accent and imtated
it. Hossaini also clains that Bl ack repeatedly made derogatory comments
about foreigners, specifically conplaining about foreigners taking jobs
away from Americans.

Hossai ni received her second performance review from Whitconb on My
14, 1993. In this review, Witconb gave Hossaini sinilar scores as the
first review, but he noted that Hossaini had not becone proficient at
perform ng vascul ar ultrasounds. He told Hossaini she had thirty days to
becone proficient at this procedure.

Whi t conb subsequently extended this deadline and offered to provide
Hossaini with thirty-five volunteers to practice vascul ar ultrasounds. She
refused, allegedly because she believed she needed nore practice. |nstead,
Hossai ni requested an independent evaluation of her vascular ultrasound
skills. The eval uator concluded that Hossaini's "anatony and scanning
skills are good," but recommended that Hossaini receive three nonths of
daily practice to becone proficient. Hossaini then |ocated five hospitals
that would allow her to train in their facilities. She asked Whitconb to
allow her to train at other hospitals, but he refused. According to
Wi tconb, such training would be costly and he preferred that Hossain
| earn the procedure on WWMC s equi pnent. Neither party offered evidence
regardi ng whether the other hospitals used the sane equi prent as WWMC.

On May 18, 1993, Hossaini net with Gegory Vinardi, WMC s C E O,
and conplained that she was being harassed and discrinmnated against
because of her national origin and that she believed it was agai nst the
law. On June 15, 1993, Hossaini sent a followup letter to Vinardi about
t he harassnment and di scrimnation



In June 1993, Bl ack began keeping a list of substandard ultrasound
exans performed by Hossaini. Black recorded the examinformation on note
cards she kept at her hone and then devel oped her list fromthe note cards.
Bl ack did not keep a simlar list for any other enpl oyee.

On July 7, 1993, Hossaini filed a conplaint with the Equal Enhpl oynment
Opportunity Conmi ssion (EEOC) and the M ssouri Hunman Ri ghts Comn ssion
al l eging discrimnation on the basis of national origin.

On July 30, 1993, WWMC began investigating the di sappearance of seven
ultrasound filnse and a |ogbook used to docunment wultrasound exam
i nformati on. The missing filnms allegedly docunented substandard exans
performed by Hossaini and corresponded with Black's list. WMC perforned
a random i nventory of the ultrasound filns and concluded that no other
films were nissing. As part of the investigation, WMC interviewed
thirteen enployees about the missing itens and four speculated that
Hossai ni nmay have taken the filns and | ogbook. Several enployees offered
alternative explanations for the itens' absence. These alternative
expl anati ons ranged from nani ng other enpl oyees with access to the filns
and | ogbook, to specul ati ng whet her soneone nisfiled the filns. Hossain
denies taking the filns and | ogbhook. No one w tnessed Hossaini take the
filnms or | oghbook, nor did anyone find the itens in her possession

In addition, Black clains she no | onger has the note cards or the
list of Hossaini's substandard exans. She clains she either |ost or threw
away the note cards and the |ist.

On Cctober 5, 1993, Vinardi asked Hossaini to take a polygraph
exam nation in connection with WWC' s investigation. Hossai ni refused
On Novenber 1, 1993, WWLC notified Hossaini that she was



term nated as of Novenmber 2, 1993. WWC told her that the term nation
resulted fromher refusal to take the pol ygraph exam

On Decenber 29, 1993, Hossaini commenced this action claimng
discrinmnatory treatnent and retaliation. WWC and the Board noved for
sunmary judgment contending that WWWC terminated Hossaini for two
legitimate, nondiscrimnatory reasons: (1) because it believed she stole
the ultrasound filns and | ogbook, and (2) because she could not adequately
performvascul ar ultrasounds. The district court granted sumary judgnent
because Hossaini failed to generate a genuine issue of material fact on the
i ssue of pretext. In addition, the Board noved for summary judgnent
claimng that it was not an "enployer" under Title VII or the MiRA
Because the district court granted summary judgnent, it decided that
whet her the Board qualified as an "enployer" under Title VII was npot and,
therefore, refused to rule on the natter. Hossaini appeals.

1. DI SCUSSI ON

A

We review the district court's grant of sunmary judgnent de novo,
applying the sane standards as the district court. Grner v. Arvin |ndus.
Inc., 77 F.3d 255, 257 (8th G r. 1996). Sunmary judgnent is appropriate
when the record, viewed in the light nost favorable to the nonnoving party,

reveal s that there is no genuine issue of material fact and that the noving
party is entitled to a judgnent as a matter of law Fed. R Gv. P. 56(c).
"The evidence of the nonnovant is to be believed, and all justifiable
i nferences are to be drawn in [her] favor." Anderson v. Liberty Lobby,
Inc., 477 U S. 242, 255 (1986). The court cannot wei gh the evidence or
grant summary judgnent nerely because it believes the nonnoving party will

lose at trial. See id. at 249. |In addition, we recognize the difficulty
of di sposing of issues of discrimnatory



or retaliatory intent at the summary judgnent stage, particularly after a

plaintiff establishes a prima facie case. Davis v. Flening Conpanies,
Inc., 55 F.3d 1369, 1371 (8th GCr. 1995); G 1l v. Reorganized Sch. D st.
R-6 Festus, M., 32 F.3d 376, 378 (8th GCir. 1994).

The district court properly analyzed Hossaini's Title VII clains

under the "burden shifting" analysis established in MDonnell Douglas Corp
V. Geen, 411 U S 792 (1973). The MDonnell Douglas analysis al so applies
to clainms under the MVHRA. MlLaughlin v. Esselte Pendaflex Corp., 50 F.3d
507, 510 (8th Gr. 1995) (citing Mdstate QI Co. v. Mssouri Comin on
Human Rights, 679 S.W2d 842, 845-46 (M. banc 1984)). Accordingly,
Hossai ni nmust establish a prima facie case of discrinmination, then the

burden of production shifts to WWC to provide a legitinmate, non-
di scrimnatory explanation for her discharge. See Roxas v. Presentation
College, 90 F.3d 310, 316 (8th Cr. 1996) (citation omtted). I f WwWMC
offers a legitinmate, nondiscrimnatory explanation, the burden of

production shifts back to Hossaini to denponstrate that WWMC s reason is a
pretext for discrimnation. Roxas, 90 F.3d at 316. "Finally, [Hossai ni]
at all tinmes carries the burden of persuasion to show that the adverse
enpl oynent action was notivated by intentional discrimnation." Grner
77 F.3d at 257 (citations onmitted).

W agree with the district court that Hossaini satisfied the elenents
of a prim facie case and that WVWMC articulated two nondi scrimnatory
reasons for termnating her. First, WWMC clained it fired Hossai ni because
it reasonably believed she stole the ultrasound filns and | ogbook. Second,
WWC stated that Hossaini could not adequately perform vascul ar
ul t rasounds.

Because WWMC offered legitimate, nondiscrinmnatory reasons for
termnating her, the burden of production shifts back to Hossaini to
denonstrate the existence of a factual issue that these



proffered reasons were a pretext for discrimnation. See Roxas, 90 F.3d
at 316. Hossaini can rely on evidence offered to establish her prima facie
case to denonstrate discrimnatory notive. Roxas, 90 F.3d at 316 n.3
Rot hneier v. lnvestnent Advisors, Inc., 85 F.3d 1328, 1336-37 (8th Cir.
1996). The standard for Hossaini "to survive sumrary judgnent required

only that [she] adduce enough adnissible evidence to rai se genui ne doubt
as to the legitimacy of the defendant's notive, even if that evidence did
not directly contradict or disprove defendant's articul ated reasons for its
actions." Davenport v. R verview Gardens Sch. Dist., 30 F.3d 940, 945 n.8
(8th Cir. 1994).

Viewing the evidence in the light nobst favorable to Hossaini, we
bel i eve she offered sufficient evidence denponstrating a dispute regardi ng
i ssues of mmterial fact. First, Hossaini offered evidence from which a
reasonabl e person could infer that WWC s suggestion that it fired Hossai ni
because it believed she stole the ultrasound filns and |ogbook was
pr et ext ual

The district court relied on GIll v. Reorganized Sch. Dist. R6
Festus, M., 32 F.3d 376 (8th Cr. 1994), in which a superintendent
termnated the plaintiff based on a supervisor's report indicating that the

plaintiff engaged in nisconduct. |d. at 379. The plaintiff, however,
nerely alleged that she never participated in such m sconduct and the only
evidence the plaintiff offered to show discrimnatory notive was the
superintendent's awareness of her race. 1d.; see also Roxas, 90 F.3d at

317-18 (stating that plaintiff's reliance on other enployees' biased
statements to denonstrate pretext failed because evidence | acked a causa
nexus between enpl oyees' statenents and enployer's decision). This court
affirmed summary judgnent because the plaintiff's nere assertion that she
never participated in the misconduct fell short of an affirmative
allegation that discrinmnatory aninus notivated the superintendent's
deci sion or the supervisor's report. Gll, 32 F.3d at 379.



In this case, Hossaini offered evidence that WWMC | aunched its
investigation into the nissing filns and | ogbook | ess than three nonths
after she conplained to Vinardi about discrimnation, |ess than two nont hs
after she reduced those conplaints to witing, and |less than one nonth
after she filed her conplaint with the EECC. Unlike the situationin Gll,
Hossaini clainmed several people at WWC, including Long, Vinardi and
Whi t conb, knew she nade al |l egations of discrimnation and harassnent before
WWC began investigating the alleged m sconduct. A reasonable person could
infer a discrimnatory notive fromthe timng of the investigation

In addition, unlike the plaintiff in Gll, Hossaini offered evidence
that Witconb not only knew about her national origin, but nade derogatory
comments about her nationality and threatened to get even with her. See
McLaughlin, 50 F.3d at 512 (stating that in certain circunstances
"discrimnatory statenents nmade by supervisors nmmy be evidence of
discrimnatory intent"). She also offered evidence fromwhich a reasonabl e
juror mght infer that Witconb participated in the mailing of the
threatening letters. This evidence could support the conclusion that
Whitconb capitalized on the disappearance of the filns and | ogbook to
retaliate against Hossaini for her conplaints to Long and Vinardi, or to
ensure her termnation out of discrimnatory aninus.

Hossaini also offered evidence that the list of missing filns
originated with Black, who allegedly nade derogatory statenents about
foreigners and ridiculed Hossaini's accent. Bl ack clained she |ost or
di scarded the list and note cards. Black never kept sinmilar |ists about
ot her enpl oyees. This evidence could create an inference that Black's
ani nus agai nst Hossaini's nationality played a role in the charges relating
to the nmssing filnms and | ogbook. Such evidence, therefore, bears on
pr et ext .

Second, Hossaini offered evidence from which a reasonable person
could infer that WWMC s assertion that she could not perform



vascul ar ul trasounds adequately, also served as a pretext for

discrimnation. This court stated that "[s]ubstantial changes over tine
in the enployer's proffered reason for its enploynent decision support a
finding of pretext." Kobrin v. University of Mnn., 34 F.3d 698, 703 (8th
CGr. 1994). |In Hossaini's case, WWC initially term nated her because she

refused to take the polygraph exam The hospital did not rely on her |ack
of proficiency at perform ng vascular ultrasounds for its decision. Only
| ater, presumably after Hossaini filed suit, did WWC proffer its second
reason for terminating her. Based on this evidence, a reasonabl e person
could infer that WWC clainmed it fired Hossaini because she could not
perform vascul ar ultrasounds, after she brought suit, in an effort to
strengthen its case and avoid liability.

In addition, in Davis v. Flen ng Conpanies, Inc., 55 F.3d 1369 (8th
Cir. 1995), the enployer relied on a supervisor's notes purportedly

docunenting the enployee's deteriorating job performance to support the
decision to fire the enployee. |d. at 1373. This court found that the
supervi sor's notes showed a pattern of deteriorating performance, but they
did not preclude a reasonable inference of a retaliatory intent or pretext
fromother evidence. 1d. For exanple, the plaintiff offered evidence that
his performance ratings continued to reflect satisfactory work. Id.
Furthernmore, a genuine issue of material fact exi sted because the enpl oyer
contested the plaintiff's characterization of the supervisor's notivation
for witing the nenos. 1d. at 1373-74.

As in Davis, Hossaini never received performance reviews indicating
subst andard worKk. She also offered evidence that perforning vascul ar
ul trasounds was not part of the job requirenents at the tine WWC hired
her. |In addition she offered evidence that she tried to receive training
in vascul ar ultrasounds at other hospitals. Al though Witconb criticized
her alternative as costly and |ess beneficial to WWC, at the summary
j udgnent stage we nust give Hossaini the benefit of inferring the cost
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ef fectiveness of such training. Furthernore, the district court recognized
that Hossaini alleged sufficient facts denonstrating a genuine issue for
trial about whether she was qualified for the position.

The district court and WWC rely on notes Witconb kept that
al | egedly docunent Hossaini's substandard performance. WWC s "argunents
may well keep [Hossaini] from persuading a jury that [WWMC] term nated

[her] in retaliation . . . rather than because of deficient job
performance," but at the summary judgnent stage we cannot weigh the
evi dence. Davis, 55 F.3d at 1374. Looking at the entire record,

therefore, one finds sone evidence capabl e of supporting Hossaini's claim
of pretext.

To grant summary judgnent on this record would be inappropriate,
"especially because this . . . case is based largely on circunstanti al
evidence and the relative nerit of each party's case depends significantly
on credibility." Hase v. Mssouri Div. of Enploynent Sec., 972 F.2d 893,
897 (8th Gr. 1992), cert. denied, 508 U S. 906 (1993). Wthout weighing
or judging the credibility of the evidence offered, one cannot say that al

the evidence points favorably only to the enployer. I nstead, after
reviewing the whole record, sone of the evidence pernits reasonable
i nferences that can favor Hossai ni

Hossaini al so asks us to direct the district court to find that the
Board falls within Title VII's and the MHRA's definition of "enployer."
The Board noved for sunmary judgnent arguing that it was not an "enpl oyer"
for purposes of Title VII or the MHRA. The district court decided that the
i ssue becane noot after it determ ned that Hossaini could not recover on
her cl ai ns.
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To rule on this issue requires not only interpreting the statutory
| anguage of Title VII, but also analyzing the factual setting and
characteristics of the Board' s relationship to WWC and Hossai ni . The
district court is better suited to undertake such a fact specific exercise.
Therefore, we decline to rule on whether the Board falls within the
definition of "enployer," but remand that issue to the district court.

[11. CONCLUSI ON

Accordingly, we reverse the judgnent of the district court and renand
the case for further proceedings consistent with this opinion
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