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This case is on appeal and cross-appeal froman order entered in the
United States District Court! for the Eastern District of

*The Honorable James M Burns, United States
District Judge for the District of Oregon, sitting
by desi gnati on.

The Honorable WIlliam R WIlson, United States District Judge
for the Eastern District of Arkansas.



Arkansas affirming an order of the bankruptcy court? in adversary
proceedi ngs which arose in the Chapter 11 bankruptcy case for Fairfield
Comunities, Inc. (FCQ), the debtor. Pagosa Lakes Property Oaners' Ass'n
v. Fairfield Gommunities, Inc. (Inre Fairfield Communities, Inc.), No. LR
C-94-243 (E.D. Ark. Sept. 25, 1995) (hereinafter district court order).
The bankruptcy court's order disposed of a claim brought by the Pagosa
Lakes Property Omers' Association, Inc. (PLPQA),® on behal f of owners of

property in the Pagosa Devel opnent (Pagosa) |ocated in southwest Col orado,

and a counterclai mbrought by FC. 1d., Nos. 92-4078/92-4079 (Bankr. E.D

Ark. Mar. 11, 1994) (hereinafter bankruptcy court order). On appeal, PLPQOA
argues that the bankruptcy court erred in holding that (1) PLPOA does not
have equitable ownership of certain real property within Pagosa under
either a prom ssory estoppel theory or a trust theory and (2) the disputed
land is subject to a valid nortgage lien held by the First National Bank
of Boston (FNBB) notwithstanding a restrictive covenant of use and
enjoyrment of the land for the benefit of Pagosa property owners. On cross-
appeal, FCl argues that, if PLPOA does have an ownership interest in the
di sputed property, then that interest is avoided under 11 U S.C. § 544,

For the reasons di scussed bel ow, we affirm

This case concerns the treatnent in bankruptcy of certain real
property referred to as the "recreational anenities" within Pagosa. Pagosa
is a 26,000-acre planned community containing residential subdivisions
surrounding a core business area. The recreational anenities include
| akes, parks, golf courses, tennis courts, equestrian facilities, and open
spaces called greenbelts. |n 1990,

2The Honorabl e Robert F. Fussell, United States Bankruptcy
Judge for the Eastern District of Arkansas.

%The Pagosa Lakes Property Omers' Association was originally
nanmed t he Pagosa Property Omers' Association.
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a whol | y-owned subsidiary of FCl, Fairfield Pagosa, Inc. (FPlI), held |egal
title to the recreational anenities, subject to a nortgage lien held by
FNBB. FPI was the indirect successor in interest to the original devel oper
of Pagosa, Eaton International Corporation (EIC).

On Cctober 3, 1990, FCI filed for bankruptcy under Chapter 11. FPI
was subsequently nmerged into FCI as part of the bankruptcy court's
reorganization plan. PLPQA initiated an adversary proceeding in the
bankruptcy case clainmng that, although FCl, as FPI's parent, held |egal
title to those recreational anenities which had not been conveyed to PLPCA
at the tinme of the bankruptcy filing,* PLPOA was the true equitable owner
of those anenities. On that basis, PLPOA clained that the property was
excl udabl e from FCl's bankruptcy estate.

The bankruptcy court held an eight-day trial on PLPOA s claim of
equi t abl e ownershi p of the recreational anenities and rel ated issues raised
by FCl, the debtor, and FNBB, the nortgage |ienhol der. Twent y- ni ne
W tnesses testified at the trial. Following the trial, the bankruptcy
court set forth its findings of fact and conclusions of lawin a 63-page
nmenor andum opi ni on. The detailed findings of the bankruptcy court are
briefly sunmari zed as foll ows.

El C began construction of Pagosa in 1969. Bankruptcy court order,
slip op. at 6. In 1983, FCl purchased the stock of EIC FPI, FCl's
whol | y-owned subsi di ary, becane the owner and nmanager of Pagosa. |d. at
6 &n.7. (Hereinafter, EIC and its successors in

“According to PLPOA, at the time FCl filed for bankruptcy,
title to several of the recreational anenities (including two
cl ubhouses, a recreational center, and four |akes) had al ready been
conveyed to PLPQA However, FCl still retained title to other
significant recreational anenities (including a 27-hole golf
course, tennis courts, an equestrian center, and approximtely
1,000 acres of greenbelt). Brief for Appellant at 7.
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interest vis-a-vis the Pagosa Devel opnent are sonetines categorically
referred to as "the developer.") Wile the devel opnent of Pagosa was in
its early stages, EIC formally established PLPOA. The ternms governing the
powers and duties of PLPOA and its nenbership were stated in docunents

entitled "Declarations of Restrictions" (DORs). In 1970 and 1971, EIC
recorded DORs in the office of the derk and Recorder of Archuleta County,
Colorado.® |d. at 6. O particular inportance in the present case is

Par agraph 10 of the DORs, which states (enphasis added):

10. OMERSH P, USE AND ENJOYMENT OF PARKS AND
RECREATI ONAL AMENI TI ES

A. Al l parks, recreational facilities and other
anenities wthin the Subdivision are private, and
neither [the devel oper's] recording of the plat nor any
other act of [the developer] with respect to the plat,
shall be construed as a dedication to the public, but
rather all such parks, recreational facilities and other
anenities shall be for the use and enjoynent of nenbers
or associate nenmbers of [PLPQOA], to residents of rental
properties, other classifications of persons as may be
desi gnated by [the devel oper], and to the guests of such
nmermbers of [PLPOA] or other residents of Pagosa who
qualify for the use and enjoynent of the facilities.

B. The ownership of all recreational facilities
within the Subdivision shall be in [the devel oper] or
its designee, however, [the developer] may convey or
otherwise transfer any or all of the facilities to
[ PLPOA] and such conveyance shall be accepted by it,
provided it is free and clear of all financial
encunbr ances.

*Bet ween 1970 and 1979, EIC recorded and anended simlar DORs
for various Pagosa subdivisions, relating to particular parcels and
particul ar uses. Those DORs all contained the same | anguage as in
the master DOR s Paragraph 10. Pagosa Lakes Property Oaners' Ass'n
v. Fairfield Comunities, Inc. (Inre Fairfield Communities, Inc.),
No. LR-C-94-243, slip op. at 3 (ED Ark. Sept. 25, 1995)
(hereinafter district court order).
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O her docunents introduced as evidence at trial included "Property
Reports" (PRs),® which the devel oper was required by federal |aw to provide
to prospective property buyers, and "Statenents of Record" (SORs), which
were filed by the developer with the Departnment of Housing and U ban
Devel oprrent.  The | anguage contained in these reports varied. On the one
hand, sone of these docunents expressly provided that the devel oper woul d
fromtime to time turn over or transfer to PLPOA unencunbered recreationa
amenities. |1d. at 8-9, 13-14. Anong those docunents, sone stated that the
timng of such transfers would depend on the construction of the comon
facilities, progress of the devel opnent, and PLPOA s financial ability to
maintain the recreational anenities, id. at 9, 14; and yet others expressly
noted that the devel oper reserved the right or the option to retain the
recreational anenities. 1d. at 8, 13-14. On the other hand, sone of the
docunents did not mention transfer of the recreational anenities at all.
Id. at 9-11. Additionally, sone of the docunents specifically referred to
FNBB' s interest in the Pagosa property as a creditor of FCl. |d. at 10,
12, 17.

The bankruptcy court al so received into evidence nunerous other forns
of docunentary evidence, including real estate contracts, contracts of
sale, statenents of conditions of agreenent, and purchase and sale
agreerents whi ch had been executed by purchasers of Pagosa property. I|d.
at 42-43. Referring to this body of docunentary evi dence, the bankruptcy
court observed "[t]here is no nention in any of [these] docunents of any
conveyance of the [recreational] anenities." 1d. at 43.

One of the witnesses who testified at trial was David Eaton, vice
president and later president of EIC. 1d. at 17. Eaton had been enpl oyed
by EIC from 1968 to 1983. Eaton testified that he

®The district court refers to the Property Reports as "HUD
Reports.” See id. at 4.
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put the DORs in witing and that, at the tine, he intended to retain EIC s
ownership of the recreational anenities by preserving an option either to
di spose of or to keep the recreational anenities in the future. |d. at 17-
18. He further testified that the PRs and SCRs were neant to be consi stent
with the DORs. 1d. at 18-19. On cross-exani nation, Eaton also testified
that in the Stock Purchase Agreenent, through which FCl purchased all of
El C s assets, EIC represented that it had good, valid, and nerchantabl e
title to all the properties conveyed to FCl, including the recreational
anenities which were carried on EIC s books. 1d. at 19. He confirned that
the stock purchase agreenent did not list any right or claimof PLPOA to
ownership of the recreational anenities. |1d. Randy Warner, founder and
fornmer president and chairnman of FCl, testified that he was famliar with
the 1983 stock purchase as well as the docunents related to the
recreational anenities and that he understood that EIC had no obligation
to convey the recreational anenities to PLPOA. [d. at 40-41

Leonard Avery Carey, a forner vice president of EIC and general
manager of Pagosa during the years 1972 to 1979, testified that he
aut hori zed sal es representatives under his supervision to tell prospective
purchasers of Pagosa property that the anenities woul d be conveyed to PLPCA
upon the conpletion of projects and PLPOA' s financial ability to nmaintain
such property. [1d. at 22. This testinony by Carey was confirned by the
testi nony of nunerous other witnesses, including EIC representatives who
sol d Pagosa properties and individuals who purchased Pagosa properties from
EIC 1d. at 22-36. By contrast, individuals, who were enployed by FCl at
or following the tinme FCI bought out EIC s stock, testified that FCl did
not refer to PLPOA' s eventual ownership of the recreational anenities as
a selling point to potential property owners; in fact, they testified, it
was FCl's policy to refer to the recreational anenities as FCl's assets,
consistent with the |anguage of the DORs, the PRs, and the SORs. |d. at
36-41.



FCl al so presented evidence denpnstrating that it had nade capita
i nvestnents of approximately $3.2 nillion for inprovenments to the
recreational anenities and that it had consistently covered all costs
associated with the recreational anenities for which it retained |ega
title. |1d. at 41.

Finally, regarding the topic of FNBB's nortgage lien, FNBB
i ntroduced evidence showing that it initially secured a lien on the
anmenities in 1983, when Pagosa was added as collateral for a pre-existing
loan fromFNBB to FO. 1d. at 45. That |ien was docunented in a Deed of
Trust dated March 2, 1983, and duly recorded in the office of the derk and
Recorder of Archuleta County, Col orado, on March 4, 1983. 1d. At trial,
the parties agreed by stipulation that "FNBB is the owner and hol der of a
nortgage lien on the property which is the subject of this |awsuit (except
Pinion Lake)." 1d. at 46.

Following the trial, the bankruptcy court concluded: (1) FCl was the
| egal owner of the recreational anenities at the tine of its bankruptcy
filing; (2) FA was also the equitable owner of the recreational anenities
at the time of its bankruptcy filing; (3) FCl's legal and equitable
ownership were subject to a restrictive covenant; (4) FNBB' s liens were
valid; and (5) FCO's counterclaimpursuant to 11 U S.C. § 544 was noot with
respect to the ownership issues, and 8 544 did not apply to the restrictive

covenant. Id. at 56-62. In sum the bankruptcy court held that the
recreational anenities were legally and equitably owned by FCI, subject to
the nortgages and liens held by FNBB and the restrictive covenant. |d. at
62- 63.

On appeal, the district court affirnmed the bankruptcy court's order
inits entirety. District court order, slip op. at 17. This appeal and
cross-appeal foll owed.



PLPQA argues that the bankruptcy court erred in holding that PLPOA
is not the equitable owner of the recreational anenities under either a
prom ssory estoppel theory or a trust theory. To begin, PLPOA naintains
that under the "collateral matters" doctrine, collateral oral promnises are
enforceabl e under Colorado |law. See Stevens v. Vail Assocs., 472 P.2d 729,
731 (Colo. C. App. 1970) ("[wW e determine the better rule to be that oral
agreenments as to off-site inprovenents or |and uses of adjacent properties

may be independent collateral agreements which need not be included in the
deed conveyi ng property and are not nerged"). Moreover, PLPOA argues, a
party meking such collateral pronmises nmay be equitably estopped from
asserting its technical legal rights. See Kiely v. St. Germain, 670 P.2d
764, 769 (Colo. 1983) (en banc) (recognizing as part of Col orado conmmon | aw
the pronissory estoppel provision of the Restatenent (Second) of
Contracts). PLPQOA argues that, in the present case, the bankruptcy court

was bound to consider prom ses nade outside of the witten agreenents
bet ween purchasers of Pagosa properties and sales representatives for EIC
FCl's predecessor in interest. PLPQA thus points to evidence that EIC
representati ves prom sed prospective purchasers of Pagosa property that the
recreational anenities would be transferred to PLPOA upon certain
conditions. Furthernore, PLPOA nmaintains, purchasers of Pagosa property
reasonably relied upon EIC s collateral prom ses in deciding to buy Pagosa
properties. Consequently, PLPQOA concludes, the purchasers obtained an
equitable ownership interest in the recreational anenities under a
prom ssory estoppel theory. Therefore, while the DORs did not create a
| egal obligation for the devel oper to turn over the recreational anenities,
PLPQA argues, those docunents together with the devel oper's oral prom ses
did create such a legal obligation which was contingent upon certain
conditions being net. PLPOA then argues that those conditions have been
net because the bankruptcy



court ordered FO to convey the last 900 available lots to Archul eta County
i n payment of back taxes, thereby substantially conpleting the devel opnent
and also establishing PLPOA's financial ability to mmintain the
recreational anenities (because all Pagosa property owners, including
Archul eta County, are required to pay fees to PLPQA).

PLPOA alternatively argues that, as a result of FCl's purported
obligation to convey the recreational anmenities to PLPOA, FCl has becone
a trustee holding bare legal title to the recreational anenities for the
benefit of PLPOA's nenbers -- the owners of the equitable estate. In
support of this trust argunment, PLPOA relies on Bishop & Diocese of
Colorado v. Mdte, 716 P.2d 85, 100 (Colo.) (en banc) (Mdte), cert. denied,
479 U. S. 826 (1986), in which the Col orado Suprene Court held that the "the
intent to create a trust can be inferred from the nature of property

transactions, the circunstances surroundi ng the hol ding of and transfer of
property, the particular docunents or |anguage enpl oyed, and the conduct
of the parties.”" PLPQOA argues that, in the present case, the DORs nanifest
the parties' intent to create a trust because it declares that all Pagosa
property owners and residents have a continuous, perpetual right to use and
enjoy the recreational anenities; in other words, PLPOA argues, "the
declaration creates a continuing benefit to be exclusively enjoyed by the

defined class of 'beneficiaries and therefore vested ownership in that

class. Brief for Appellant at 35.

Final ly, PLPQA argues that the bankruptcy court erred in hol ding that
the recreational anenities are subject to a valid nortgage lien held by
FNBB. PLPOA contends that, when FCl used the recreational anenities as
collateral for a loan from FNBB, the nortgage lien could not attach to the
equitable estate which had already vested in the Pagosa |ot owners.
Therefore, PLPOA nmintains, "since the nortgage cannot attach to the
equitable estate, its purported attachment to FCl's legal title is



ineffective to prevent transfer to PLPOA because that title is held as
trustee for the benefit of the property owners." Brief for Appellant at
44.

When a bankruptcy court's judgnent is appealed to the district court,
the district court acts as an appellate court and reviews the bankruptcy
court's legal determ nations de novo and findings of fact for clear error.
Wegner v. Grunewal dt, 821 F.2d 1317, 1320 (8th Cr. 1987). As the second
court of appellate review, we conduct an independent review of the

bankruptcy court's judgnent applying the sane standards of review as the
district court. Id. Wth these standards in mnd, we have carefully
consi dered the record before us and the argunents presented by the parties.
We conclude that PLPOA is not the equitable owner of the recreational
amenities.

As PLPOA recogni zes, the purchase agreenents which governed Pagosa
ot sales did not nmention the transfer of the recreational anenities.
O her relevant docunents (i.e., those which were either on public record
or shown to prospective purchasers of Pagosa properties) expressly or
inplicitly indicated that the devel oper retained the right, or option, to

di spose of the recreational anenities. |n particular, the DORs provide
that "[t] he ownership of all recreational facilities . . . shall be in [the
devel oper]" and the developer "may convey . . . any or all" of the

recreational anenities to PLPOA. PLPOA is required to accept title upon
such conveyance, unless the property is financially encunbered or the
rel evant project has not been substantially conpleted or PLPOA |acks
financial ability to maintain the property in question. Therefore, if FC
had not exercised its option to convey sone of the recreational anmenities
at the tinme of its bankruptcy filing, PLPOA had not acquired an ownership
interest in those anenities.
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As to the representations nmade by EIC sales representatives to
prospective | ot purchasers, the bankruptcy court did not clearly err in
finding that the Pagosa |ot purchasers' alleged reliance on the oral
representations of EIC sales representatives regardi ng the conveyance of
the recreational anenities to PLPOA was not reasonable in light of the
purchasers' constructive notice of the DORs, the express |anguage to the
contrary contained in the documents which they signed,” and the rel evant
witten descriptions of the property being sold.® Bankruptcy court order,
slip op. at 54-55. Thus, the bankruptcy court did not err in concluding
that, under a pronissory estoppel analysis, PLPOA is not the equitable
owner of the recreational anenities.

W also hold that PLPOA's trust argunent fails on the nerits,
notwi thstanding FCl's contention that PLPOA failed to advance this trust
argunment in the bankruptcy court. Under Col orado's statutes, a trust
conveying title to real estate, unless created by act or operation of |aw,
must be in witing and signed by the grantor. Colo. Rev. Stat. Ann. § 38-
10- 106 (West 1996). No such signed witten trust exists in the present
case. To the extent PLPQOA suggests that the DORs nmay be construed as a
witten trust, there is insufficient evidence of an intent to create a
trust, as required under Colorado case law. Ayres v. King (In re Estate
of Daniels), 665 P.2d 594, 595 (Colo. 1983) (en banc) ("In order to create
an express trust it is essential that the settlor intend

'For exanple, the real estate contracts stated that "no agent

or representative of the 'Seller' shall have any authority
what soever . . . to nake any other agreenent or representation on
behal f of the "Seller.'" Pagosa Lakes Property Omers' Ass'n V.

Fairfield Comunities, Inc. (In re Fairfield Conmmunities, Inc.),
Nos. 92-4078/92-4079, slip op. at 55 (Bankr. E.D. Ark. Mar. 11,
1994) (hereinafter bankruptcy court order) (quoting real estate
contracts).

8The contracts of purchase contained a |egal description of
the property that was being sold and did not nention an ownership
interest in the recreational anenities. 1d.
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that a trust come into existence."). Wile "Colorado recognizes that the
intent to create a trust can be inferred from the nature of property
transactions, the circunstances surroundi ng the hol ding of and transfer of
property, the particular docunents or |anguage enpl oyed, and the conduct
of the parties," the inference of an intent to create a trust nust cone

from"'[c]lear, explicit, definite, unequivocal and unanbi guous | anguage
or conduct.'" Mte, 716 P.2d at 100 (citations onitted). |In the present
case, neither the |language of the rel evant docunents nor the conduct of the
parties -- including the statenents nmade by sal es representatives for EIC
-- satisfies this standard. Accordingly, no finding of a trust is

warranted as a matter of | aw.

V.

In sum upon careful de novo review, we hold that the bankruptcy
court correctly concluded that PLPOA does not have an equitable ownership
interest in the recreational anenities. W agree with the bankruptcy
court's conclusion that PLPOA's interest in the recreational anenities
exists in the formof a restrictive covenant, which is manifested in the
DORs' dedication of the parks, recreational facilities, and other anenities
to the use and enj oynent of nenbers or associate nmenbers of PLPQOA and ot her
qual i fying Pagosa residents. As to FNBB's interest in the recreationa
amenities, we further agree with the bankruptcy court's determnination that
FNBB duly recorded its lien, which remains valid, subject to the
restrictive covenant held by PLPQOA, of which FNBB had constructive notice
via the DORs on record. Finally, having held that PLPOA does not have an
equitable ownership interest in the recreational anenities, we disniss as
nmoot FCl's cross-appeal asserting that, if PLPOA is held to have an
equitable ownership interest, 11 U S.C. 8§ 544 operates to avoid
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PLPOA' s interest.?®

For the foregoi ng reasons, the order of the district court affirmng
the order of the bankruptcy court is affirned.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.

°FCI does not argue that 8§ 544 avoids PLPOA's restrictive
covenant, although conceivably that argument m ght be inferred from
FCl's claimthat "[t]he bankruptcy court erred in determning that
8 544 does not avoid any equitable interest of the PLPOA in the
recreational anenities." Brief for Appellee/ Ooss-Appellant FC at
46. In any case, we agree with the bankruptcy court's concl usion
that, in the present case, 8§ 544 does not operate to avoid PLPOA' s
restrictive covenant. Bankruptcy court order, slip op. at 61-62.
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