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Before RICHARD S. ARNOLD, Chief Judge, MORRI S SHEPPARD ARNOLD, Greuit
Judge, and ROSENBAUM " District Judge.

ROSENBAUM Di strict Judge.

Conpr ehensive Care Corporation (“ConpCare”) was the parent of its
whol | y-owned subsi di ary, RehabCare Corporation (“RehabCare”) until nid-
1991. Subsequent to this tine, however, ConpCare required additional
funding. To secure these funds, ConpCare contractually all owed RehabCare
to purchase a nunber of RehabCare shares. RehabCare purchased the shares
from CompCare in Cctober, 1992. Thereafter, ConpCare clainmed RehabCare
breached the share-purchase contract. ConpCare brought «clains of
securities fraud, breach of contract, and comon | aw fraud. A jury
returned a $2, 581, 250. 00 verdict in ConpCare’'s favor. In April,

1995, the district court

*The HONORABLE JAMES M ROSENBAUM United States
District Judge for the District of M nnesota,
sitting by designation.



entered judgnment in the anmount of the jury award. RehabCar e
appeal s the district court’s entry of judgnment. W reverse.

l.

Since md-1991, ConpCare has twi ce sold major portions of its
RehabCare stock. ConpCare sold the first portion of its RehabCare
shares in a public offering, retaining 48 percent of RehabCare’s
stock, in md-1991. As part of this transaction, ConpCare obtained
two seats on RehabCare’s board of directors. During the sunmer of
1992, ConpCare decided to sell its remaining RehabCare stock.
ConpCare approached RehabCare, and RehabCare indicated it was
willing to purchase the stock.

In early August, 1992, the parties agreed in principle that
RehabCare woul d buy 1, 875,000 shares of its stock for $8 per share.
Thereafter, at ConpCare’s August 26, 1992, board neeting,
ConpCare’s president reported that another buyer was wlling to
purchase the stock at $10 per share or nore. No such offer was
t endered, however, and ConpCare needed to conclude the sale. At
t he August 26 neeting, the ConpCare board authorized the stock sale
to RehabCare.

On August 27, 1992, ConpCare and RehabCare representatives net
to discuss the pending transaction. During that neeting, RehabCare
received a letter from Continental Medical Systens, Inc. (“CV5"),
offering to acquire RehabCare for $10 per share. Knowi ng of this
of fer, ConpCare agreed to sell the 1,875,000 shares to RehabCare
for $8 per share on the condition that, if RehabCare were acquired
within 12 nonths of the redenption, RehabCare would pay ConpCare
the anount by which the sale price exceeded $8 per share. The
parties referred to these "stock appreciation rights" as “SARs”.
The parties signed a letter of intent enbodying these terns, and on
Septenber 1, 1992, the redenption agreenent was execut ed.
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Meanwhi l e, during early August, 1992, RehabCare prepared a
sharehol der rights plan (a “poison pill”) for consideration by its
board of directors. Under the plan, if a purchaser acquired a
certain percentage of RehabCare stock, the acquisition would confer
preferred share rights on existing sharehol ders. On August 19,
1992 -- 13 days before the execution of the ConpCare/ RehabCare
stock redenption agreenent -- witten materials, including a
summary of the proposed plan, were sent to RehabCare’s directors.
At that time, ConpCare’s two RehabCare board representatives were
Janmes Carmany and Harvey Fel sen, each of whom received a copy of
t he August 19, 1992, materials. Carmany was ConpCare’s president
and chief executive officer until August 26, 1992. Felsen was a
ConpCare director and one of three nenbers of ConpCare’s executive
commttee. RehabCare’ s board adopted the poison pill on Septenber
21, 1992.

Also in August, 1992, when CM5 first offered to acquire
RehabCare, RehabCare’s board decided the $10 per share offer was
too low. As a result, on August 28, 1992, Rehabcare told CM5 it
was not interested in being acquired. On CQctober 8, 1992, CMS
raised its RehabCare bid to $11.25 per share. On Cctober 15, 1992,
RehabCare’ s board net and decided $11.25 per share was still too
low. Al though CVM5 and RehabCare continued to communi cate, CMS did
not make another offer to acquire RehabCare. RehabCare was not
acquired within 12 nonths of the ConpCare stock purchase.

CompCare filed this action on OCctober 30, 1992, alleging
securities fraud under 8 10(b) of the Securities Exchange Act of
1934, 15 U.S.C. 8§ 78j(b), and Rule 10b-5, breach of contract, and
common | aw fraud. ConmpCare alleged that under the redenption
agreenent, RehabCare had a duty to pursue an acquisition. ConpCare
asserts that RehabCare breached this duty by adopting a poison pill
and by refusing to negotiate with GVs. After a nine-day trial, the
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jury returned a verdict in favor of ConpCare on two of three
securities fraud clains and on its breach of contract claim The



jury found in favor of RehabCare on the common |aw fraud cl ai ns,
and was unable to reach a verdict on ConpCare’s third securities
fraud claim In April, 1995, the district court entered judgment,
pursuant to Rule 54(b) of the Federal Rules of Civil Procedure.

.
A
RehabCare first argues it did not breach its contract with
ConpCare, asserting that the redenption agreenent did not inpose a
duty to pursue an acquisition. Wether the redenption agreenent
i nposed such a duty on RehabCare is a question of law, which we
revi ew de novo.

W begin with the plain words of the parties’ Septenber 1,
1992, redenption agreenent. The agreenent provides that, “[i]f
within [12 nonths of the closing date] there occurs a ‘ Change of
Control Event’ . . . of RehabCare, then RehabCare will be required
to pay ConpCare” an additional sum As a matter of law, this is not
t he | anguage of a prom se. Such | anguage, instead, creates a
condition precedent. Absent the occurrence of the contractually-
agreed “Change of Control Event,” the clause inposes no obligation
on RehabCare.

Qur decisions differentiate between a promse and a condition.
“A promse is an assurance fromone party that perfornmance wll be
rendered in the future, given in a manner that the other party
could rely on it.” United States v. Gerth, 991 F.2d 1428, 1434
(8th Gr. 1993). A condition, by contrast, “creates no rights or

duties in and of itself, but only limts or nodifies rights or
duties.” Id. The SAR | anguage contained no assurance that
RehabCare woul d pursue an acquisition. The |anguage was, instead,
a conditional clause. See, e.qg., Standefer v. Thonpson, 939 F.2d
161, 164 (4th Gr. 1991) (phrases such as “if,” “provided that,”
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“when,” “after,” “as soon as,” and “subject to” traditionally
i ndi cate conditions, not prom ses).



Further, contrary to ConpCare’s assertions, the inplied
covenant of good faith and fair dealing did not inpose on RehabCare
the duty to pursue an acquisition. The | aw does not allow the
inplied covenant of good faith and fair dealing to be an
everflow ng cornucopia of wshed-for |legal duties; indeed, the
covenant cannot give rise to new obligations not otherw se

contained in a contract’s express terns. d ass v. Mancuso, 444
S.W2d 467, 478 (Mb. 1969). The inplied covenant sinply prohibits
one party from “depriv[ing] the other party of its expected
benefits under the contract.” Mirton v. Hearst Corp., 779 S.W2d
268, 273 (Mo. C. App. 1989) (citing Martin v. Prier Brass Mdg.
Co., 710 S.W2d 466, 473 (Mb. Ct. App. 1986)); see also Anerican
Business Interiors, Inc. v. Haworth, Inc., 798 F. 2d 1135, 1142 (8th
Cir. 1986) (“Each party nust do nothing destructive of the other

party’s right to enjoy the fruits of the contract and do everything
the contract presupposes they will do to acconplish its purpose.”).

Here, RehabCare did nothing that deprived ConpCare of its
expected contractual benefits. Certainly, the SARs had no val ue
absent RehabCare’s acquisition, but this is no nore than can be
sai d whenever a contractual condition precedent does not occur
ConpCare ganbl ed that RehabCare woul d be acquired within a year of
t he execution of the redenption agreenent. Its ganble did not pay
of f.

W simlarly reject ConpCare’s assertion that the inplied
covenant of good faith and fair dealing inposed a fiduciary duty on
RehabCare that barred its adoption of a poison pill. The inplied
covenant of good faith and fair dealing “does not transform a
business relationship into a fiduciary relationship.” WK. T.
Distrib. Co. v. Sharp Elecs. Corp., 746 F.2d 1333, 1337 (8th Cr.
1984) (citing Bain v. Chanplin Petroleum Co., 692 F.2d 43, 47 (8th
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Cr. 1982)). CompCare’s inplied covenant clains permt no recovery
agai nst RehabCare on these facts.



B.

RehabCare further argues that ConpCare’s securities fraud
claims nmust fail because, as a matter of |aw, ConpCare knew al
facts material to the redenption transaction. W agree. ConpCare
claims the securities fraud occurred when RehabCare failed to
disclose its consideration of a poison pill. But ConpCare’s two
representatives on RehabCare’s board of directors knew, well before
the redenption agreenent was executed, that RehabCare was
considering this plan.

Know edge obtai ned by a corporation’s key enpl oyees, officers,
and directors, obtained in the course of their duties, is generally
inputed to the corporation. Acne Precision Prods., Inc. V.
Anerican Alloys Corp., 422 F.2d 1395, 1398 (8th G r. 1970);
Beet schen v. Shell Pipe Line Corp., 248 S.W2d 66, 73-74 (M. C
App.), aff’'d on other grounds, 253 S.W2d 785 (M. 1952). e
recogni ze, of course, that if the enployee, officer, or director

has an interest adverse to the corporation, his knowl edge is not to
be inputed. First Nat’|l Bank of Sikeston v. Transanerica Ins. Co.,
514 F. 2d 981, 986 (8th Gr. 1975) (citing In re Torreyson's Estate,
442 S.W2d 110, 117 (Mo. & . App. 1969)). This exception is not
avai |l abl e here.

ConpCare’ s representatives sat on RehabCare’s board through an
explicit agreenent between the two corporations. Their presence
was at ConpCare’s behest and was in -- and not opposed to --
ConpCare’s interest. As such, the knowl edge of ConpCare’s
directors on RehabCare’s board nust be inputed to ConpCare.
ConpCare’s securities fraud clainms nust fail.

[T,
For the foregoing reasons, we reverse the judgment of the
district court.
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A true copy.
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CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.
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