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Bef ore BEAM and MURPHY, Circuit Judges, BURNS, ™ District Judge.

BURNS, District Judge.

On April 7, 1995, a jury convicted Jacobs of conspiracy to commt bank
robbery in violation of 18 U S.C. § 371 and arned bank robbery in violation
of 18 U S.C. § 2113. The district court?! sentenced Jacobs to 60 nonths
i nprisonnment on the first count and 300 nonths on the second count, the
sentences to run concurrently and to be followed by a five-year term of
supervi sed rel ease. Defendant was al so ordered to pay restitution in the
sum of $1, 609. 00.

Jacobs appeal s his conviction and seeks a new trial on the follow ng
gr ounds:

"The HONORABLE JAMES M BURNS, United States District Judge
for the District of Oregon, sitting by designation.

The Honorable Donald J. Stohr, District Judge for the
East ern
District of Mssouri.



1. The district court erred when it instructed the jury by

reading an incorrect list of overt acts purportedly conmmtted by defendant;

2. The district court erred when it adnitted defendant's
confession into evidence; and

3. The district court erred when it required defendant to
conduct over the tel ephone a significant portion of his cross-exam nation
of the government's nmain wtness agai nst him
For the reasons articul ated bel ow, we AFFI RM Jacobs's convi cti on

JURY | NSTRUCTI ONS

Jacobs contends he was prejudiced when the district court
m sinstructed the jury by reading an incorrect list of overt acts
purportedly committed by defendant. Jacobs further asserts he shoul d have
been pernitted to reopen his defense following the court's error

After the district court instructed the jury, it discovered its
instructions included an incorrect list of overt acts that were drawn from
one of the governnent's early drafts of the Indictnent. The next norning,
before closing argunments and the jury's deliberations began, the court
informed the jury of its error and re-instructed the jury with the correct
list of overt acts purportedly conmitted by Jacobs.

"[P]roperly objected to jury instructions" are reviewed for harnl ess
error pursuant to Fed. R Crim P. 52(a). United States v. Ryan, 41 F.3d
361, 366 (8th Cir. 1994), cert. denied, 115 S. C. 1793 (1995). The test
"for determining the adequacy of jury instructions is 'whether the

instructions, when taken as a whol e, adequately advise the jury of the
essential elenents of the offenses charged and the burden of proof required
of the government.'" United States v. Bishop, 825 F.2d 1278 (8th Gr. 1987)
(quoting United States v. Sherer, 653 F.2d 334, 337 (8th Cr.), cert.
deni ed, 454 U.S. 1034 (1981)).




W are not persuaded by Jacobs's argunents that the court's initial
error prejudiced himor that the court's subsequent action failed to cure
the error. W find the district court's error was harm ess "once renedi al
action was properly taken," United States v. Nabors, 762 F.2d 642, 648 (8th
Cir. 1985), particularly since the district court cured its error bhefore

counsel began their closing argunents and before the jury began its
del i berati ons.

Accordingly, we hold the district court's instructions, taken as a
whol e, adequately advised the jury of the essential elenents of the

of fenses charged and the burden of proof required of the governnent.

JACOBS S CONFESSI ON

Jacobs asserts the district court erred when it adnitted his
conf essi on because his confession was involuntary and coerced. Jacobs al so
contends his confession was inadm ssi ble because during the interrogation
he requested and was denied right to counsel in violation of the Sixth
Amendrent .

Vol unt ari ness of Jacobs's Conf essi on

A district court's decision as to whether a defendant's confession was
voluntary is reviewed de novo. United States v. Kilgore, 58 F.3d 350, 353
(8th CGr. 1995)(citing United States v. Johnson, 47 F.3d 272, 275 (8th Grr.
1995)).

The test for determining the voluntariness of a confession is "whether
the confession was extracted by threats, violence, or direct or inplied
prom ses" to such a degree that defendant's will was overborne, United
States v. Kilgore, 58 F.3d at 353, and "'his capacity of self-determnation
critically inpaired.'" Sunpter v. _Nix, 863 F.2d 563, 565 (8th Cr. 1988)
(quoting Culonbe v. _Connecticut, 367 U S. 568 (1961)). The court nust
"inquire into




the totality of the circunstances in assessing the conduct of |[|aw
enforcenent officials and the suspect's capacity to resist any of
pressure." United States v. Kilgore, 58 F.3d at 353 (citations onmitted).

The record reflects Jacobs was interrogated for approximtely two
hours by the Los Angeles police regarding his possible involvenent in a
nmurder that took place in California. Following that interrogation, he was
interviewed by a special agent for the FBI. During the interview with the
Los Angel es police, Jacobs said he was out of state at the tinme of the
nmurder and, as part of his alibi, he stated that he committed arned bank
robbery in Arkansas around the tine of the nurder. |In his later interview
with the FBlI agent, Jacobs reiterated that he was in Arkansas robbing a
bank around the time of the nurder and al so identified hinmself as one of
the bank robbers in the bank surveillance photographs taken during the
robbery. Jacobs now contends he confessed to the bank robbery and
identified hinself in the bank surveillance photographs only after the Los
Angel es police "threatened" himby referring to the possibility that the
nmur derer might be subject to the death penalty.

After hearing the testinony of the LAPD officer and the FBlI agent who
i nterviewed Jacobs, and after listening to the tape of the interviewwth
the Los Angeles police,2 the district court concluded Jacobs's confession
was voluntary. W agree.

On the interview tape, Jacobs first brings up his participation in the
Arkansas bank robbery on his own initiative |ong before the officers nake
any oblique references to the

2During the suppression hearing, the district court had
access to the unredacted tape of the interview with the Los
Angel es police. A redacted tape containing only Jacobs's
confession and a transcript of that portion of the tape were
|ater admtted into evidence during trial.

4



possibility that the person who conmmtted the nurder night be subject to
the death penalty. Later in the interview, Jacobs voluntarily el aborates
on his involvenent in the bank robbery as a crucial part of his alibi

After reviewing the record and listening to the interview tape, we
find the totality of the circunstances does not denonstrate that Jacobs's
will was overborne or that his capacity for self-determ nation was
critically inpaired. W hold, therefore, the district court did not err
when it concl uded Jacobs's confession was voluntary.

Adnmissibility of Jacobs's Confession

Jacobs also asserts he was denied his right to an attorney in
violation of the Sixth Arendrment even though he asked for one near the end
of his interrogation by the LAPD® and, therefore, his confession should not
have been adnitted as evi dence.

A district court's decision to admit or to suppress a defendant's
confession is reviewed under a clearly erroneous standard. United States
v. Meirovitz, 918 F.2d 1376, 1379 (8th Cir. 1990), cert. denied, 502 U S
829 (1991). W nust affirm the district court's decision to admt

def endant's confession unless its decision was unsupported by substantia
evi dence, based on an erroneous interpretation of applicable law, or, in
light of the entire record, we are left with a firm and definite
conviction'" that the district court nade a mistake. 1d. (quoting United

States v. Jorgensen, 871 F.2d 725, 728 (8th Gr. 1989)).

At the beginning of the taped interview with the Los Angel es police,
Jacobs was advi sed of and orally waived his Mranda rights.

3Jacobs does not contend he requested an attorney during his
intervieww th the FBlI agent.



Jacobs was then interviewed by an FBlI agent, was again advised of his
M randa rights, and waived his rights both orally and in witing.

During his intervieww th the Los Angel es police, Jacobs said he would
want a |lawer in the event he had to take a pol ygraph test. Jacobs did not
request a lawer at any other tinme. The district court found Jacobs's
request for an attorney was limted to the specific circunstance of taking
a polygraph test. Jacobs did not take a pol ygraph test; therefore, Jacobs
was not denied his constitutional right to counsel

After listening to the tape and reviewing the transcript of that
portion of the tape, we agree with the district court; therefore, we find
the statenents nmade by Jacobs before and after his request were adm ssible
as evidence. See Connecticut v. Barrett, 479 U S. 523, 529 (1987)
(def endant expressed a desire for the presence of counsel only in the event

he had to make a witten statenment and, therefore, all of defendant's
statements unconnected to naking a witten statement were admssible). See
also United States v. Boyer, 914 F.2d 144, 146 (8th Cr. 1990) ("[A]
limted invocation of the right to counsel does not preclude the

adm ssibility of statenents a defendant nmkes which fall outside the
limted invocation."), cert. denied, 499 U S. 908 (1991).

In summary, we find nothing in the record to indicate the district
court erred when it concluded Jacobs's confession was voluntary. W also
find the district court's decision to adnt Jacobs's confession was
supported by substantial evidence and based on a correct interpretation of
the applicable law. W hold, therefore, the district court did not err
when it admitted Jacobs's confession as evidence.



R GHT OF CONFRONTATI ON

Jacobs al so contends the district court erred when it required himto
conduct by telephone a significant portion of his cross-exam nation of
Ki nberly Johnson, the governnment's main witness against him in violation
of his rights under the Confrontation C ause of the Sixth Anendnent.*

Backgr ound

When Johnson was called as a witness at Jacobs's trial, she was
pregnant and close to her delivery date. Her condition was such that she
was too large to sit in the witness box in the usual nmanner and had to turn
away from the jury. During cross-exanination by Jacobs's counsel, the
court called a recess to give Johnson a break. Al though she indicated she
wanted to finish testifying despite her disconfort, the court excused her
tenmporarily and requested an anbul ance. Johnson did not return to court
after the noon recess. After the district judge excused the jury for the
day, he advised counsel to consider what they would do if Johnson were
unable to return to court. The court also informed defense counsel they
woul d be pernitted to read into the record portions of Johnson's pretrial
testinmony fromthe suppression hearing in place of cross-examnation if
Johnson were unable to return to the stand.®

The foll owi ng day Johnson's doctor inforned the court that

4Jacobs i nvokes both Fed. R Crim P. 26, which provides
"the testinony of witnesses shall be taken orally in open court
inall trials, and the Confrontation Clause of the Sixth
Amendnent, which provides "the accused shall enjoy the right
. to be confronted with the w tnesses agai nst hin'; however, we
find resolution of the constitutional question is sufficient to
lay this issue to rest.

At a later tine during the trial, defense counsel rejected
the court's offer.



Johnson woul d have to stay in the hospital for at |least two nore days and
that she nmight be unavailable to testify during the follow ng week.
Jacobs's attorney asserted his cross-exam nation of Johnson was critica
to Jacobs's defense because Johnson was the governnent's prinary w tness
agai nst Jacobs. Defense counsel pointed out he had not reached the crux
of his cross-exam nation when the court excused Johnson.® Defense counse
al so vigorously argued it was crucial for the jury to have the opportunity
to observe Johnson's deneanor during cross-exam nation in order to properly
evaluate her credibility, particularly in light of her prior inconsistent
statenents and the fact that Johnson's testinobny was the core of the
governnent's case agai nst Jacobs. Jacobs's counsel requested a continuance
until at least the following week. In spite of counsel's objections and
request for a continuance, the court ruled Johnson woul d be cross-exam ned
by tel ephone if she were still unavail abl e that afternoon

When court reconvened, the renmai nder of Jacobs's cross-examnm nation of
Johnson was conducted over the tel ephone. Johnson was on the tel ephone in
the hospital with her lawer present; the trial judge, defendant, and
counsel were in the judge's chanbers; and the jurors were seated in the
jury box listening to Johnson's testinmony through speakers in the
courtroom

The Law
The Confrontation Cause of the Sixth Amendnent "guarantees the

defendant a face-to-face neeting with witnesses appearing before the trier
of fact." Coy v. lowa, 487 U S. 1012, 1016

W& do not have an accurate |log of the tinme Jacobs spent
cross-exam ni ng Johnson; however, the court reporter's notes and
the record reflect Jacobs's cross-exam nation of Johnson in open
court filled approximately 13 transcri bed pages and his cross-
exam nation of Johnson by tel ephone consisted of approximately 20
transcri bed pages.



(1988). The basic purpose of the Confrontation Cause is "to ensure the
reliability of the evidence against a crimnal defendant by subjecting it
to rigorous testing in the context of an adversary proceedi ng before the
Maryland v. Craig, 497 U S. 836, 845 (1990), and by giving
def endant the "opportunity, not only of testing the recollection and

trier of fact,'

sifting the conscience of the witness, but of conpelling himto stand face
to face with the jury in order that they may look at him and judge by his
deneanor upon the stand and the nanner in which he gives his testinony
whether he is worthy of belief." Mttox v. United States, 156 U S. 237,

242-43 (1895). Face-to-face confrontation ensures
fact-finding process. Coy v. lowa, 487 U S. at 1020 (citing Kentucky v.
Stincer, 482 U S. 730, 736 (1987)).

the integrity of the

Al t hough the Confrontation O ause enbraces the principle that the
physi cal presence of witnesses in a crimnal trial and the opportunity for
the fact-finder to observe the demeanor of witnesses are elenents that
ensure the reliability of evidence admtted agai nst an accused, the C ause
does not guarantee "crinminal defendants the absolute right to a

face-to-face neeting with witnesses against themat trial." Mryland v.

Gaig, 497 U S. at 844, 846. The preference established by precedent for
face-to-face confrontation at trial, Ohio v. Roberts, 448 U. S. 56, 63
(1980), has occasionally given way. Maryland v. Graig, 497 U S at 849-50.
Specifically, the Suprene Court has carved out a narrow exception to a

crimnal defendant's right to face-to-face confrontation when (1) "deni al
of such confrontation is necessary to further an inportant public policy"
and (2) the necessities of the case require sane. |d. at 850. See also
United States v. Benfield, 593 F.2d 815, 821 (8th Cir. 1979) (exceptions
to the Confrontation Cause "should be narrow in scope and based on

necessity or waiver"). The trial court is required to identify the
important state interest and to hear evidence to determine the necessities
of the specific case before abridging a defendant's right to confrontation.
Maryland v. Craig, 497 U S. at 855-58.




Di scussi on

1. Public Policy

The district court did not identify any state interests that
conpelled it to go forward with the cross-exanmi nation of Johnson via
t el ephone. The court may have been concerned about the efficient use of
court resources and/or defendant's rights under the Speedy Trial Act
however, we can only speculate in the absence of the court's identification
of sane. Mere speculation is insufficient to justify abridgenent of
defendant's constitutional right to confront his accuser face-to-face in
the jury's presence.

2. Necessities of the Case

A defendant's rights under the Confrontation C ause may be
abridged if a witness is truly unavailable. See e.qg., United States v.
Kelly, 892 F.2d 255, 261 (3d Gr. 1989) (videotaped depositions of foreign
wi tness taken without defendant's presence adni ssibl e because w tness was
unavailable to testify at trial), cert. denied, 497 US. 1006 (1990);
United States . Muel | er, 74 F.3d 1152, 1156-57 (11th Cir.
1996) (depositions of foreign wtness adni ssible because the wi tness was

unavai l able to testify at trial).

Wien a witness is unavailable due to illness, the Third, Fifth,
and Sixth Circuits have concluded the district court nust determ ne the
necessities of the specific case by weighing "the inportance of the absent
witness for the case; the nature and extent of the cross-exam nation .

; the nature of the illness; the expected tine of recovery; the
reliability of the evidence of the probable duration of the illness; and
any special circunstances counselling against delay." United States v.
Fai son, 679 F. 2d 292, 297 (3d Gr. 1982). See also Ecker v. Scott, 69
F.3d 69, 72 (5th Cir. 1995) (the court should "engage in a multifactored
anal ysi s"
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that considers the Faison factors); Stoner v. Sowders, 997 F.2d 209, 212
(6th Gr. 1993) ("Wien the question is one of the health of the wi tness,
there nust be 'the requisite finding of necessity' which is 'case specific

in order to dispense with confrontation in open court.") (quoting Mryl and
v. Craig, 497 U.S. at 855). W find the approach of our sister circuits
wort hy of enul ation.

Anong other things, the district court should have nade specific
inquiry into the severity and duration of Johnson's "poor health." Stoner
v. Sowders, 997 F.2d at 212. The district court did not nake the requisite
finding that Johnson was sufficiently unavailable to trigger an exception
to the Confrontation d ause; i.e., Johnson "was not dead, beyond the reach
of process nor permanently incapacitated." Ecker v. Scott, 69 F.3d at 71

Johnson was, in fact, only tenporarily unavail able for cross-exam nation
because of her nedical condition. Nothing in the record indicates she
woul d have been unlikely to recover in a short tine or would have been
unabl e to appear in open court within a reasonable tine.

Johnson was the governnent's primary w tness against Jacobs.
Al though the jury had the opportunity to observe Johnson's deneanor before
she was excused,’ a significant portion of Jacobs's cross-exanination did
not take place in the presence of the jury. |In fact, counsel, defendant,
and jurors were all denied the opportunity to observe the facial and
physi cal expressions that acconpani ed Johnson's responses to the greater
part of Jacobs's cross-exam nation. As we have noted before, "in sone
undefined but real way recollection, veracity, and comrunication are
i nfl uenced

"The jury had the opportunity to observe Johnson's deneanor
during direct exam nation by the governnment, cross-exam nation by
one codefendant, and the partial cross-exam nation by Jacobs
bef ore Johnson was excused.
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by face-to-face challenge." United States v. Benfield, 593 F.2d at 821
Jacobs was deprived of this critical face-to-face challenge in the presence

of the jury.

Jacobs's right to have the jury eval uate Johnson's deneanor
during cross-exami nation was an inportant protected interest. Mattox v.
United States, 156 U.S. 237, 242-43 (1895). Although Jacobs's argunents
mght wield | ess power if the jurors, defendant, and defense counsel were

able to view by video nonitor the witness's deneanor and "body | anguage"
t hat acconpani ed her responses, we are reluctant to tolerate even these
technol ogical variations on "face-to-face" confrontation except when
necessity or waiver have been denpnstrated. See e.q., United States v.
Benfield, 593 F.2d at 821; Lamyv. lowa, 860 F.2d 873, 874 (8th Cir. 1988)
(adm ssion of videotape of witness's deposition insufficient to overcone

constitutional violation of defendant's right to confront his accuser
face-to-face in the presence of the jury because the witness's presence
coul d have been obtained), cert. denied, 490 U S. 1069 (1989).

In conclusion, the circunstances of this case do not persuade us
we shoul d endorse cross-exam nation via tel ephone either generally® or in
this particular crimnal case. We hold, therefore, the district court
erred when it substituted cross-exanination via telephone for in-person
cross-exam nation in open court without identifying the inportant state
interests and hearing evidence to deternine the specific necessities of
this case that justified abridgenent of Jacobs's constitutional right to
confront his accuser face to face.

8 n Murphy v. Tivoli, we held that tel ephone testinony does
not qualify as testinony taken in "open court" even though we
acknow edged that a party may read into the record a wtness's
deposition taken by tel ephone if that witness was truly
unavail able to testify at trial. 953 F.2d 354, 359 (8th Gr.
1992) .
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Harnl ess Error Anal ysis

Al errors of constitutional dinension do not automatically call for
reversal . Chapman v. California, 386 U S. 18, 23 (1967). W review
Confrontation Cause errors under the Chapman harml ess- error rule.® Coy
v. lowa, 487 U S. at 1021. See also United States v. Sinmons, 964 F.2d 763,

770 (8th Cir.), cert. denied, 506 U S. 1011 (1992).

To hold a federal constitutional error harm ess, we nust declare "the
error was harmn ess beyond a reasonabl e doubt." Delaware v. Van Arsdall, 475
US 673, 684 (1986). See also Lufkins v. Leapley, 965 F.2d 1477, 1481 (8th
Gr.), cert. denied, 506 U. S. 895 (1992). Wether the error was harnl ess
beyond a reasonable doubt "must . . . be determi ned on the basis of the
remai ning evidence" rather than whether the jury's assessnent or the
Wi tness's testinony would have changed in the absence of the error. Coy
v. lowa, 487 U.S. at 1021-22.

During his interviews with the LAPD and the FBI in California, Jacobs
confessed to the bank robbery in Arkansas. Jacobs also identified hinself
in the bank surveillance photograph during his interview with the FBI
agent. This Grcuit has consistently followed Wng Sun v. United States,
371 U.S. 471, 489 (1963), in which the Suprene Court held "the guilt of an
accused may stand on nothing nore than the defendant's . . . uncorroborated
confession" if the state "has established injury to person or property
caused by the crimnal acts of sonme person." Lufkins v. lLeapley, 965 F.2d
at 1482 (citing United States v. Opdahl, 610 F.2d 490, 493 (8th

°Al t hough the governnent did not raise the issue of harnl ess
error, we may undertake such anal ysis sua sponte when we think
"the finding of harnl essness is beyond reasonabl e argunent” and
our review of the straightforward record "will prevent an
expensive and futile remand." Lufkins v. lLeapley, 965 F.2d 1477,
1481-82 (8th Cir.), cert. denied, 506 U S. 895 (1992).
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Cir. 1979), cert. denied, 444 U S. 1091 (1980)). In this instance,
however, Jacobs's conviction stands on nmuch nore than his confession

Johnson was an inportant witness for the governnent. |n the presence
of the jury during direct exam nation, cross-exanination by one defendant,
and the part of Jacobs's cross-exam nation conducted in open court, Johnson
essentially corroborated several material elenents of Jacobs's confession
She was the friend Jacobs said he knew in Arkansas before the bank robbery;
she was the friend Jacobs said he was staying with in Arkansas at the tine
of the bank robbery; and she was the wonman Jacobs referred to in his
confession who was arrested with the stolen noney in the trunk of the car
she was driving. Johnson also readily identified Jacobs as one of the
robbers in the bank surveillance photograph

In his cross-exam nation of Johnson in open court, Jacobs primarily
attacked Johnson's credibility by pinpointing inconsistencies between her
testinony and earlier statenents she nmade to police. The portion of
cross-exam nation conducted by telephone was cunulative in that it
consi sted of nore of the sane; i.e., Jacobs's cross-exam nati on over the
t el ephone was essentially a continuation of Jacobs's chall enge to Johnson's
credibility and centered on showi ng inconsistenci es between the statenents
Johnson nade before and during trial relating to details about the sequence
of events leading up to and follow ng the bank robbery. None of Johnson's
testinony, either in court or via tel ephone, contradicted or cast doubt on
the material elements of Jacobs's confession

In the absence of any of Johnson's testinony, the renaining evidence
was still nmore than "mnimally sufficient" to support Jacobs's conviction.
Lamv. lowa, 860 F.2d at 876. One of the Los Angeles police officers and
the FBI agent, who each conducted separate interviews wth Jacobs,
testified to the fact that Jacobs voluntarily confessed and that he offered
his confession as part of
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his alibi for the nurder in California. The jury heard the redacted tape
and read the transcript of Jacobs's confession. A defendant's confession
"has an extraordinary inpact on a finder of fact." Lufkins v. Leapley, 965
F-2d at 1482-83 (citing generally Arizona v. Fulninante, 499 U S. 285
(1991)). "[When a defendant adnmits a crine, the jury will be tenpted to

rest its decision on that evidence alone." [|d. The jury in this case
however, had nore than Jacobs's confession. The testinony of the FBlI agent
al so established that Jacobs identified hinself in the bank surveill ance
phot ograph during his interviewwith the agent. Two enpl oyees of the bank
present at the time of the robbery also identified Jacobs in open court as
one of the bank robbers.

After reviewing the record as a whole, we are convinced beyond a
reasonabl e doubt the violation of Jacobs's rights under the Confrontation
Cl ause was harm ess error

CONCLUSI ON
Based on the foregoing, we AFFIRM Jacobs's conviction
A true copy.
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