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BOMWAN, Circuit Judge.

This appeal arises from a multidistrict litigation proceeding,
consol idating approximtely 280 products liability actions for pretrial
pur poses under 28 U. S.C. § 1407 (1994) ("Wen civil actions involving one
or nore comon questions of fact are pending in different districts, such
actions may be transferred to any district for coordi nated or consolidated
pretrial proceedings."). Tenpor onandi bul ar Joint |Inplant Recipients
(Reci pi ents) appeal from



the judgnent of the District Court,! which granted summary judgnent in
favor of defendants E.I. Du Pont de Nenours & Conpany (Du Pont) and
Anerican Durafilm Conpany, Inc. (Durafilm. In re TMJ lInplants Prods
Liab. Litig., 872 F. Supp. 1019 (D. Mnn. 1995). W affirm

Plaintiffs-appellants are the recipients of the Proplast TM
| nt erpositional | mpl ant, a prosthetic device used to correct
t enrpor onandi bul ar joint (TMJ) disorders. The TMJ connects the upper and
lower jaw, it facilitates normal novenent of the |awbone. When the
articulating surface of the jawbone that fits into the TM becones
di seased, normal nobility can be restored by inplanting a prosthetic device
like the Proplast TMJ Interpositional |nplant. The gravanen of the
conplaint is that the inplants failed, abrading the surroundi ng bone and
causing pain to the Recipients. The inplants were invented, designed,
tested, manufactured, packaged, and sold by Vitek, Inc., a now bankrupt
conpany founded by Dr. Charles Honsy. Du Pont and Durafilmare the naned
defendants in this action, however, because they manufactured and supplied
sonme of the raw materials that were used to construct the inplants--
i ncludi ng polytetrafluoroethylene powder and fiber (PTFE resin) and
fluorinated ethylene propylene film(FEP filn). Du Pont nmanufactured both
of these materials and sold them under the famliar Teflon trademark.
Durafil mdistributed FEP film but did not manufacture it.? PTFE resin and
FEP filmare chenmically inert with a wide variety of safe industrial uses.
PTFE is used to manufacture everything from bearings in jet aircraft to
non-stick

The Honorabl e Paul A. Magnuson, Chief Judge, United States
District Court for the District of M nnesota.

2Durafilmnerely facilitated the distribution of FEP filmto
purchasers like Vitek who desired to buy less FEP filmthan Du Pont
was willing to sell directly.
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surfaces on frying pans. FEP filmis used in applications ranging from
pi pe insulation to solar collectors.

In the late 1960s, Dr. Homsy invented the inplant bionmaterial
Propl ast while conducting prosthesis research at Methodist Hospital in
Houston, Texas. Proplast is a spongy and highly porous coal esceabl e ge
designed to pronote tissue attachment. Dr. Honsy founded Vitek in 1969 to
manuf acture and distribute his Proplast prosthetic devices while he
continued his research at Methodi st Hospital. To make Proplast, Vitek
conbi ned PTFE resin with carbons and solvents and then subjected this
m xture to an eight-step patented process of heating, conpressing, and
drying. The inplant itself is forned by nolding the Proplast into the
requi red shape and lanminating one side of it with translucent FEP film
The FEP filmlayer replaced the neniscus or articulating surface of the TM
and was designed to protect the underlying Proplast from wear in |oad-
bearing joints like the TMJ. Surgeons positioned the inplant so that the
Propl ast side would be anchored eventually by tissue growh while the FEP
film side abutted the lower jaw to shield agai nst wear. The chain of
distribution for PTFE resin and FEP film thus began with Du Pont or
Durafilm as the initial suppliers, then continued on to Vitek as the
fini shed product manufacturer, and finally ended with the Recipients as the
ultimate users of the finished product. Each inplant, while selling for
at least fifty dollars, contained only a few cents' worth of PTFE resin and
FEP film

When Du Pont learned that Dr. Honmsy intended to use its Teflon
products for nedical purposes, Du Pont advised the purchasing agent at
Met hodi st Hospital by a March 13, 1967, letter that its Teflon products
were not nade for nedical applications and that Du Pont had not conducted
the necessary long-term studies to deternmine the suitability of
fluorocarbons for nedical use. Du Pont's letter also noted several
publ ished scientific reports indicating that pure Teflon inplants wore
badly and had a tendency to disintegrate



in |oad-bearing joints. Consequently, Du Pont required the hospital to
sign a disclainmer, acknow edging Du Pont's warnings and agreeing to use its
own i ndependent nedical and |egal judgnent as to the safety of Teflon in
the inpl ants.

One week later, an agent for Methodist Hospital executed the
disclainer. Dr. Honsy explained in a separate letter that he was familiar
with the inplant studies that Du Pont nentioned in its disclainer; he
characterized Du Pont's references to the nedical literature as "crucially
i nconpl ete. ™ Letter from Charles A Honsy, Othopedic Prosthesis
Laboratory, Methodist Hospital, to George A. WI kins, Du Pont Consultant
1 (Mar. 20, 1967). He distinguished each study and stated that his own
research and subsequent scientific studies had di scovered solutions to the
problems with earlier Teflon inplants. Based on Dr. Honsy's letter and the
executed disclainmer, Du Pont agreed to fill Methodi st Hospital's requests
for Teflon.

In 1977, after the passage of the Medical Device Anendnents of 1976
to the Food, Drug, and Cosnetic Act, Pub. L. No. 94-295, 90 Stat. 539, Du
Pont advised Vitek once again that it did not market surgical grades of
Teflon. In a policy statenent sent to Vitek, Du Pont wote:

Du Pont Teflon® fluorocarbon resins . . . are nade for
i ndustrial purposes only. W conduct such tests as are needed
to protect the ordinary users of these products but do not
performthe detailed, |ong-term studies which should be nade
before they are used for nedical or surgical purposes. W nake
no nedi cal or surgical grades and have not sought or received
any rulings fromthe Federal Food and Drug Admi nistration or
fromany governnmental agency as to the safety or effectiveness
of these products for such purposes.

Persons proposing to evaluate or to use these products
for medical or surgical purposes must rely on their own nedi cal
and | egal judgnent without any representation on our part
They nust accept full responsibility for all consequences,
ei ther direct or



i ndirect. Any data or other information from Du Pont is
supplied in good faith but its applicability in any particul ar
situation nust be determined by the recipient.

Staterment of Policy Regarding Medical or Surgical Uses of Plastic Materials
1 (May 13, 1977).

Du Pont required Dr. Homsy to sign this policy statenent, which also
i ncluded his agreenent to use Du Pont's materials in conpliance with FDA
regul ations and to conduct any clinical tests on hunmans in accordance with
the federal Food, Drug, and Cosnetic Act.

Based on years of clinical studies with Proplast inplants in aninals
and humans and hi s extensive experience in the manufacturing and nmarketing
of prosthetic devices, Dr. Honsy believed that Proplast was an excellent
inmplant material. Indeed, two FDA advisory conmittees stated that "the
safety and effectiveness of [Proplast] has been established through | ong-
termclinical trials." 47 Fed. Reg. 2810, 2818 (1982) (to be codified at
21 CF.R pt. 878) (proposed Jan. 19, 1982). The FDA authorized the sale
of Proplast TMJ inplants in 1983. By the late 1980s, however, it had
becone apparent that the FEP film abraded into particles despite the
addi tional precautions Vitek had taken to ensure that this would not
happen. In Novenber 1989, Du Pont infornmed Vitek and Dr. Honsy that it
woul d no longer fill Vitek's orders for Teflon because of concerns about
| awsui ts spawned by the disintegrating inplants. |n January 1991, the FDA
ordered Proplast inplants renoved from the narket because of their
fragnmentation and irritation to hunman tissue.

The Recipients filed this action against the defendants, asserting
strict liability and negligence clains. In particular, their case is
grounded on two theories of liability: design defect and failure to warn.
The Recipients contend that while FEP fil mmy have nmany safe industrial
applications, it was designed



defectively for its specific use in the inplants because it caused the
inplants to function in an unreasonably dangerous manner.® The Recipients
also claimthat the defendants breached duties owed to themby failing to
warn of dangers associated with the inplants, insisting that the defendants
should have conveyed warnings directly to physicians and patients
concerning the dangers of the inplants even though the defendants had no
direct role in designing or selling the inplants.

The District Court granted summary judgnent to the defendants,
rejecting the design defect claimas well as the failure to warn claim
Wth respect to the design defect claim the court concluded that the
defendants were entitled to summary judgnent because "the undisputed
evi dence denonstrates that the PTFE and FEP film used in the Vitek TM
Impl ants were not “defective products.'"” Inre TM] Inplants, 872 F. Supp.

at 1024.* Wth respect to the failure to warn claim the court held that
the defendants were entitled to summary judgnent because no duty to warn
was owed to the Recipients under the raw material /conponent part supplier
doctrine. The court proceeded on the prenise that the | aw refuses

3On appeal, the Recipients have abandoned all clainms relating
to PTFE resin and instead focus their efforts entirely on FEP film

“The District Court found that PTFE resin and FEP film were
not defective products because "[a] manufacturing defect exists
only where an itemis substandard when conpared to other identical
units off of the assenbly line." Inre TM] Inplants Prods. Liab.
Litig., 872 F. Supp. 1019, 1024 (D. Mnn. 1995). The court
reasoned that because the Recipients made no claimthat the PTFE
and FEP film "were sonmehow inferior to the typical PTFE and FEP
film" they were not defective products. Id. Although this
"deviation fromthe normtest”" may be appropriate for analyzing
clainms of manufacturing defect, it is inappropriate to use this

test in a design defect case, i.e., where the plaintiff contends
that the entire product line is defectively designed. Despite the
trial court's error, Du Pont still is entitled to summary judgnent

once the correct test is applied. This Court may "affirm the
district court's judgnent on any grounds supported by the record.™
United States v. Lohnman, 74 F. 3d 863, 866 (8th Cr.), cert. denied,
116 S. C. 2549 (1996).

-6-



to hold suppliers of inherently safe and nulti-use raw nmaterials
responsible for injuries resulting froma dangerous condition created by
a finished product nmanufacturer. Aternatively, the court held that, even
assunming that the defendants owed a duty to warn the Recipients, the
defendants had discharged their duty as a natter of |aw under the bulk
suppl i er/ sophi sticated purchaser doctrine. The court reasoned that, as
bul k suppliers to a sophisticated purchaser like Vitek, the defendants
di scharged any duty to warn the Recipients by nmaking sure that Vitek
understood the risks of using Teflon naterials in the inplants. W affirm
the grant of summary judgrment to the defendants on both the design defect
and failure to warn clains on the basis of the raw naterial/conponent part
supplier doctrine.®

A transferee court has the authority to enter dispositive orders
term nating cases consolidated under 28 U S.C. § 1407. See |In re Donald
J. Trunp Casino Sec. Litig.--Taj Mahal Litig., 7 F.3d 357, 367-68 (3d Cir.
1993) (Rule 12(b)(6) order), cert. denied, 510 U S. 1178 (1994). W review
de novo the decision to grant summary judgnent. Sout hern Techni cal
College, Inc. v. Hood, 89 F.3d 1381, 1383 (8th G r. 1996).

When anal yzi ng questions of federal |law, the transferee court should
apply the law of the circuit in which it is located. See In re Korean Air
Lines D saster, 829 F.2d 1171, 1176 (D.C. Cir. 1987), aff'd, 490 U S. 122
(1989). Wien considering questions of state |aw, however, the transferee

court must apply the state |aw that

The defendants al so argue that they are entitled to summry
j udgnent because (1) the Medical Device Amendnents of 1976 preenpt
state actions agai nst manufacturers of bul k nmedical supplies; and
(2) as a bulk supplier to a nmedical products manufacturer, the FDA
and Vitek had the duty to devel op adequate warnings. W need not
and do not consider these argunents because we affirmthe sunmary
judgnent in favor of the defendants on other grounds.
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woul d have applied to the individual cases had they not been transferred
for consolidation. See In re Air Crash Disaster Near Chicago, Ill., 644
F.2d 594, 610 (7th Gr.) (holding transferee court nust apply the "choice-
of-law rul es of the states where the actions were originally filed"), cert.
deni ed, 454 U. S. 878 (1981). Products liability clains are, of course

state law tort actions. Wth approximately 280 cases from across the

nation consolidated in this action, we would nornally face the daunting
task of analyzing the | aw of each state where the actions were originally
filed. The parties, however, have conceded on appeal that "the basis of
conponent part liability law is <constant in all jurisdictions."
Reci pients' Br. at i.

A Strict Liability dains

The Restatenment (Second) of Torts § 402A (1965) inposes strict
liability on sellers of "unreasonably dangerous" products. A product may
be considered "unreasonably dangerous" because of (1) a nmanufacturing
defect, (2) a design defect, or (3) a failure to warn of dangers in the
product's use. Rynders v. E.I. Du Pont, de Nenours & Co., 21 F.3d 835, 842
(8th Gr. 1994). As noted above, the Recipients assert that the
defendants' FEP filmis unreasonably dangerous under the design defect and

failure to warn theories.

W first address the design defect claim The Reci pients argue that
the District Court erred in granting sunmary judgment agai nst them because
they have raised factual issues as to whether FEP film was defectively
designed. The Recipients insist that, even though FEP fil m has nany safe
i ndustrial uses and is not inherently dangerous or defective for all uses,
the filmwas defectively designed for its "reasonably foreseeable" use in
the inplants. Recipients' Br. at 12. In other words, they claimthat FEP
filmwas designed defectively, not because it nmalfunctioned, but because
when incorporated into the inplants it caused the inplants to function in
an unreasonabl y dangerous nanner. W



reject this argunent because suppliers of inherently safe "conponent parts
are not responsible for accidents that result when the parts are integrated
into a larger systemthat the conponent part supplier did not design or
build." Sperry v. Bauerneister, Inc., 4 F.3d 596, 598 (8th Cir. 1993)
(discussing a district court's previous application of Mssouri |aw).®

After carefully reviewing the record, we are convinced that the undi sputed
facts show as a matter of |aw that the defect was in the overall design of
the inplants and not in the FEP film FEP filmis a nere buil ding-block
material suitable for many safe uses. The Recipients' argunent boils down
to nothing nore than the fact that Vitek decided to use what proved to be
an unsuitable nmaterial to manufacture its inplants. The erroneous and
unfortunate decision to use FEP filmin the design of the inplant was nade
by Vitek, however, not by Du Pont or Durafilm "[ A] conponent part
supplier should not be cast in the role of insurer for any accident that
may arise after that conponent part |eaves the supplier's hands."
Crossfield v. Quality Control Equip. Co., 1 F.3d 701, 705 (8th G r. 1993)
(discussing a district court's previous application of Mssouri |aw).

Therefore, as courts in other TMJ inplant cases al ready have held,” we hold
that the defendants were entitled to sunmary judgment on the design defect
claim

While the | aw of design defect clearly extends liability to finished

product manufacturers like Vitek, it rarely inposes strict liability on
conponent part suppliers who nerely sell their nmulti-use parts to
manuf acturers of finished products. See W Page Keeton et al., Prosser and

Keeton on the Law of Torts & 100, at 705

*We believe it makes no difference whether FEP film is
characterized as a "conponent part” or a "raw material." See Bond
v. E. 1. Du Pont De Nenpburs & Co., 868 P.2d 1114, 1118 (Colo. C.
App. 1993), cert. denied (Colo. Feb. 28, 1994).

‘See, e.dg., Jacobs v. E.l. du Pont de Nempurs & Co., 67 F.3d
1219, 1241 (6th Cir. 1995); Hoyt v. Vitek, Inc., 894 P.2d 1225,
1231 (Or. Ct. App. 1995).
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(5th ed. 1984 & Supp. 1988) (citing cases). The critical inquiry focuses
on determning the reason why the conponent part turned out to be

unsuitable for use in the finished product. "If the failure was due to a
flaw in the conponent part, then the conponent part is itself defective and
the cause for the assenbl ed product being defective." [d. at 705-06. In
such cases, the conponent part maker nmay be held strictly liable. Apperson
v. E. |I. du Pont de Nenmpurs & Co., 41 F.3d 1103, 1106 (7th Cr. 1994)
("Strict liability nmay extend to manufacturers of conponent parts for

injuries caused by design or manufacturing defects in the conponent part
itself."); Bond v. E.I. Du Pont De Nenpburs & Co., 868 P.2d 1114, 1119
(Colo. Ct. App. 1993) ("[A] plaintiff nust present evidence fromwhich a
jury could find that any "defect' was in the “design' of the conponent
part, not the final product."), cert. denied (Colo. Feb. 28, 1994); see
also Klemv. E.I. Du Pont De Nenmoburs Co., 19 F.3d 997, 1002-03 (5th Gir.
1994).8 If, on the other hand, the finished product was unreasonably

dangerous because the conponent part was unsuited for the particul ar use
that the finished product manufacturer chose to nmake of it, then the defect
is in the design of the finished product rather than in the design of the
conponent part. |In these cases, it is the finished product

8A supplier of conponent parts nmay also be held strictly
liable if the parts it supplies were specially designed for a
particul ar use, see Fleck v. KDI Sylvan Pools, Inc., 981 F.2d 107,
118 (3d Gr. 1992) (replacenent pool liner in failure to warn
case), cert. denied, 507 U S. 1005 (1993); Miake v. Ross Qperating
Valve Co., 717 P.2d 923, 926 (Ariz. C. App. 1985) (val ve designed
to limt machine on which it was installed to one cycle for each
activation in failure to warn case), review denied (Ariz. Apr. 15,
1986); or if the conponent supplier exercised sonme control over the
design of the final product, DeSantis v. Parker Feeders, Inc., 547
F.2d 357, 361 (7th Cir. 1976) (cattle feeder); Estate of Carey by

Carey v. Hy-Tenp Mg.. Inc., 702 F. Supp. 666, 670 (N.D. IIl. 1988)
(furnace vent danper); Rourke v. Garza, 530 S.W2d 794, 801 (Tex.
1975) (leased scaffolding supplied to construction conpany). In

this case, it is undisputed that FEP fil mwas designed to be useful
in a broad, nonparticularized range of applications and that the
defendants did not exercise any control over the design of the
i npl ant s.

-10-



nmanuf acturer and not the conponent part supplier that may be held strictly
liable. Sperry, 4 F.3d at 598 (affirmng summary judgrment for conponent
airlock supplier where part was "integrated into a larger [spice milling]
system that the conponent part supplier did not design or build");
Childress v. Gresen Mg. Co., 888 F.2d 45, 49 (6th G r. 1989) (affirmng
summary judgnent for conponent val ve supplier where design defect was in

the finished |log-splitter); see also Lee v. Butcher Boy, 215 Cal. Rptr

195, 198-99 (Cal. C. App. 1985) (no design defect in conponent notor;
design defect was in finished neat grinder); Mor v. lowa Mg. Co., 320
N.W2d 927, 928 (S.D. 1982) (no design defect in conponent roller; design
defect was in finished conveyor). |In this case, the undi sputed facts show

as a matter of law that the defect was in the overall design of the
implants and not in the design of FEP film The Reci pients sinply have
failed to show that the disintegration of the inplants was due to any
design defect in the FEP filmitself rather than to Vitek's erroneous
decision to incorporate what turned out to be an unsuitable naterial into
its inplants.

The Recipients argue that our focus should not be "on the genera
uses of FEP film but rather on the defective nature of FEP filmfor its
reasonably foreseeable use in TMJ inplants." Recipients' Reply Br. at 5.
We disagree. "Wile manufacturers of inherently dangerous raw nmaterials
will be held liable for injury caused by their product, courts have treated
differently manufacturers of inherently safe conponents when the fina
assenbly, rather than a manufacturing or design defect in the conponent

itself, renders the conponent dangerous." Apperson, 41 F.3d at 1107
(citation omtted). Indeed, "[t]he alleged foreseeability of the risk of

the finished product is irrelevant to determining the liability of the
conponent part nanufacturer because inposing such a duty would force the
supplier to retain an expert in every finished product manufacturer's line
of busi ness and second-guess the finished product manufacturer whenever any
of its enpl oyees received any informati on about any potenti al
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problems." Kealoha v. E I. Du Pont de Nenmours & Co., 844 F. Supp. 590, 594
(D. Haw. 1994), aff'd, 82 F.3d 894, 901 (9th Cir. 1996) ("Since the
district court's application of the raw material supplier defense is

reasonabl e and supported by the record, we hold that the district court did
not err in declining to consider the issue of foreseeability."). Making
suppliers of inherently safe raw materials and conponent parts pay for the
m st akes of the finished product manufacturer would not only be unfair, but
it also would inpose an intolerable burden on the business world,
especially where, as here, the raw material or conponent part (the FEP
film accounts for only a few cents' worth of the cost of the entire
finished product (the Proplast TMJ inplant). See Keal oha, 844 F. Supp. at
595 ("[T]he cost to a nmanufacturer of an inherently safe raw naterial to

i nsure agai nst all conceivable msuse of his product would be prohibitively
expensive."). As another panel of this Court has determined in a previous
TMJ case, "[i]t would be unreasonable and inpractical to place the burden

of testing and developing all devices that incorporate Teflon as a
conponent on Du Pont." Rynders, 21 F.3d at 842. Suppliers of versatile

materials |ike chains, valves, sand, gravel, etc., cannot be expected to
becone experts in the infinite nunber of finished products that m ght
conceivably incorporate their nulti-use raw materials or conponents.
Keal oha, 844 F. Supp. at 594 ("[T]lhere would be no end to potential
liability if every manufacturer of nuts, bolts and screws could be held
i able when their hardware was used in a defective product."). W thus
believe that the Recipients' argunent nust be rejected.

Wiile the Recipients nay allege that FEP film was unreasonably
dangerous or defective as incorporated in the inplant, the Recipients' rea
conplaint is that FEP filmturned out to be an unsuitable nmaterial to use
inthe inplant. Thus, the defect was in the design of the inplant rather
than in the design of the defendants' Teflon products. If Du Pont had
desi gned FEP film

-12-



differently, it sinply would not have been FEP film As the Fifth Crcuit
recently noted in another TM] case:

If Du Pont had designed Teflon otherwise, it would not have
been Tefl on. Simlarly, if a different product would have
served nore safely in its stead, Dr. Honmsy erred by choosing
Teflon for use in TM) inplants. The design of Teflon was not,

in this context, defective. Any fault lay with Honsy's
selection. Teflon therefore is not unreasonably dangerous in
desi gn.

Klem 19 F.3d at 1003; accord Hoyt v. Vitek., Inc., 894 P.2d 1225, 1231 (Or.
Ct. App. 1995) ("In short, if Teflon were designed differently, it would
not have the properties that make it useful in so many applications.");
Longo v. E.I. Dupont De Nemours & Co., 632 So. 2d 1193, 1197 (La. C. App.)
("[B] ecause of its unique and peculiar qualities, there appears to be no
guestion but that Teflon could not have been designed with | ess harnful

consequences. If so, it would not have been Teflon."), wit denied, 637
So. 2d 464 (La. 1994). There is no allegation that FEP film in and of
itself, is inherently dangerous. |ndeed, the Recipients concede that FEP
film has nmany safe industrial uses. As the Seventh Circuit noted,

"Clearly, Teflon is a raw material with nmany safe uses; it only becane
dangerous when Vitek incorporated it into a highly specialized nedical
device, the Proplast TMJ Inplant." Apperson, 41 F.3d at 1106; see also
Jacobs v. E.I. du Pont de Nenours & Co., 67 F.3d 1219, 1241 (6th GCir

1995); Hoyt, 894 P.2d at 1232. In these circunstances, the responsibility
to design a safe nedical device is Vitek's al one because, as the finished

product manufacturer, it knew the specific end-use it intended to nake of
the FEP filmand was in a far better position to evaluate the films safety
for that particular end-use. Summary judgnent thus was properly granted
for the defendants on the design defect claim

We next turn to the failure to warn claim The Recipients contend
that the District Court erred in granting summry judgment
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to the defendants because there is a genuine issue of material fact as to
whet her the defendants had a duty to warn them of the dangers posed by the
FEP filmin the inplants. Wether the defendants owed a duty to warn the
Reci pients is a question of law. See Schaffer v. A QO Snith Harvestore
Prods., lInc., 74 F.3d 722, 729 (6th GCr. 1996). Under the raw
mat eri al / conponent part supplier doctrine, suppliers of inherently safe raw

materials have no duty to warn end-users of a finished product about
dangers posed by the incorporation of the raw materials into that product.?®

A failure to warn cl ai m brought agai nst suppliers of nmulti-purpose
conponents is precluded by the sanme raw naterial/conponent part supplier
anal ysis that forecloses design defect clains. For exanple, in Crossfield
V. Quality Control Equipnent Co., 1 F.3d 701 (applying M ssouri |aw), we

held that raw material or conponent part suppliers have no duty to warn the
ultimate consunmer of other conpanies' finished products if the raw
materials or conponents have nmultiple safe uses and are not inherently
danger ous. Id. at 706. In that case, a supplier sold a chain to a
fini shed product manufacturer who subsequently incorporated the chain into
a chitterlings cleaning machine. Even though the chain itself was not
defective, a worker was severely injured when her hand was caught in the
chai n- sprocket nechani sm of the machine. This Court refused to hold the
chain supplier liable, finding "the primary duty [to warn] was owed by the
desi gner of the machine, not the supplier of only one conponent part, in
itself a non-defective elenent." 1d. at 704. W reasoned that the
danger ousness stemmed fromthe overall design of the chitterlings nmachine
as a finished

°Several courts have reached this conclusion in other TM
i npl ant cases. See, e.q., Kealoha v. E.I. du Pont de Nenmours &
Co., 82 F.3d 894, 899-901 (9th Cr. 1996); Jacobs, 67 F.3d at 1236-
38; Klemv. E.I. Du Pont De Nenmours & Co., 19 F.3d 997, 1003 (5th
Cr. 1994); Longo v. E.I. Dupont De Nenmours & Co., 632 So. 2d 1193,
1197 (La. C. App.), wit denied, 637 So. 2d 464 (La. 1994);
Westphal v. E.I. du Pont de Nemoburs & Co., 531 N.W2d 386, 391
(Ws. . App.), review denied, 537 NW2d 571 (Ws. 1995).
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product and not fromthe chain alone as a nere conponent part. W placed
particul ar enphasis on the fact that "the chain, standing alone, is not an
i nherently dangerous product," id. at 703-704, and that the chain supplier
had no role in designing or building the finished product, id. at 705.

Li ke the chain in Crossfield, the defendants' FEP filmis safe for
mul tiple uses. As we already have noted in our discussion of the
Reci pi ents' design defect claim any danger associated with FEP film
stemmed fromVitek's overall design of the Proplast inplant. FEP film in
and of itself, is not an inherently dangerous product. Moreover, Du Pont
exerci sed no control over the design, testing, or manufacturing of Proplast
or the inplants. Accordingly, as the manufacturer of a perfectly good
material that Vitek put to a use for which the material, as we now know,
was unsuited, Du Pont had no duty to warn the Recipients. "To inpose
responsi bility on the supplier of [a nondefective conponent] in the context
of the larger defectively designed machine system would sinply extend
liability too far." Id. at 704; see also Childress, 888 F.2d at 49
("[E] xtending the duty to make a product safe to the manufacturer of a non-

def ecti ve conponent part woul d be tantanpunt to chargi ng a conponent part
manuf acturer with knowl edge that is superior to that of the conpleted
product manufacturer."); Bond, 868 P.2d at 1120-21 ("[T]here is little
social utility in placing the burden on a manufacturer of conponent parts
or supplier of raw materials of guarding against injuries caused by the
final product when the conponent parts or raw nmaterials thensel ves were not
unr easonably dangerous."). As we said in Crossfield, "Mere suppliers
cannot be expected to guarantee the safety of other manufacturers

machinery." 1 F.3d at 704. Sinilarly, the defendants, as nere suppliers
of FEP film cannot be expected to guarantee the safety of Vitek's nedica

devices. W therefore agree with the District Court that the defendants
owed no duty to warn the Recipients. Summary judgnent thus was properly
granted for the defendants on the failure to warn claim
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B. Negl i gence C ai ns

The Reci pients also argue that the defendants negligently failed to
warn themof FEP film s dangerous propensities when used in the inplants.
This argunment nust fail, however, because "the sane anal ysis which | eads
us to the conclusion that [the defendants] had no duty to warn plaintiffs
under a theory of strict liability leads us to conclude that [they] had no
duty to warn under a theory of negligence." Bond, 868 P.2d at 1120; accord
Klem 19 F.3d at 1003 (holding negligence and strict liability clains
"duplicate" each other); Veil v. Vitek, Inc., 803 F. Supp. 229, 234 (D.N D.
1992) ("there is no significant difference between the theories"); see also

Keeton et al., supra, 8§ 99, at 697. Consequently, whether the Recipients
frame their argunment in terns of negligence or strict liability, the result
is the sanme: suppliers of safe, nulti-purpose raw materials have no duty
to warn the ultimate consuner of a finished product about dangers that nay
exi st when the raw materials are integrated into the final product.

The District Court articulated two additional reasons why Durafilm

was entitled to prevail on its summary judgnent notion. First, a
distributor, acting as a nere conduit of a product, is only liable for
known dangers. See Anerican lLaw of Products Liability 3d 8§ 5.23, at 43
(Matthew J. Canavan, ed. pt. 3, 1994). |If a product has at nobst a |atent
defect, "there is no duty on the distributor to inspect for possibly
i nherent defects." 1d. at 43-44. Based on these legal principles, the

District Court concluded that even if it "were to accept Plaintiffs'
argunent that DuPont's products were defective, such defect would surely
be considered latent." |In re TM] Inplants, 872 F. Supp. at 1034. W agree

with this analysis. GConsequently, Durafilmhad no duty to inspect for and
warn of such defects.
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Second, several state statutory schenes explicitly exenpt nmer
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106(b) (Supp. 1996) (stating seller not subject to strict liability unless
is also the nmanufacturer); M. Rev. Stat. § 537.762 (1994) (allow n

di sm ssal of seller in products liability

distributors fromstrict liability.

defendant). Such statutory exenptions al so
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whether it had a duty to prohibit the sale of Teflon for use in hunman
implants, or at least to provide adequate warnings to Vitek of those known
risks.

Underlying the conponent part supplier doctrine is the prem se that
the manufacturer of a finished product is generally in a better position
to detect its potential dangers than the manufacturer of only a part of the
product. Certainly, a finished product nmanufacturer is responsible for
dangers that result fromthe product design or fromthe manner in which a
conponent part is integrated into the finished product. As a corollary,
manuf acturers of a conponent part generally wll not know about such
dangers and should not be required to research every possible application
of its nondefective, multi-use product. See Crossfield v. Quality Control

Equip. Co., 1 F.3d 701, 705 (8th Gr. 1993) ("[Manufacturers of conponent
parts which are not defective standi ng al one cannot be liable for accidents
taking place after the part has been integrated into a |larger system which
they played no part in building.").

But the facts of this case place it outside the paraneters of the
general conponent part supplier doctrine. The Recipients have presented
evi dence sufficient for a jury to find that DuPont knew Vitek was going to
use the Teflon in the TM) inplants. There is also evidence that Dupont
knew that Teflon, used in | oad-bearing human inplants, no matter how the

inmplants were designed, can disintegrate and cause injury to inplant

reci pients. DuPont was aware of several studies denbnstrating this precise
risk. Mor eover, a chemist who worked for DuPont for over thirty years
testified that a known characteristic of all Teflon, including FEP film
is that it severely fragnents after constant contact with and pressure from
sharp edges. (Appellants' App. at 370 (Tab 61) (Dep. of Dr. Janmes Fang).)
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This is not a case, as the mmjority contends, of an "erroneous
decision to incorporate what turned out to be an unsuitable material."
Maj. Op., supra at 11. Rather, the evidence suggests that DuPont was fully
aware of the serious risk of harm Tefl on posed when used in human inpl ants.
To hold DuPont responsible for these known risks would not require
conponent part suppliers to research every possible application of its
product; it recognizes DuPont's actual know edge, wi thout any further
research or specul ati on. Nor are the Recipients claimng that DuPont
shoul d have designed FEP filmdifferently, as the najority suggests, but
that if DuPont knew the filmwas inappropriate for use in human inplants,
it should not have continued to supply the film

There is significant "social utility" in making DuPont accountable
for what it knew and for its failure to prevent harmto the ultimte
consuners. \While Vitek may have been in the better position to eval uate
the films safety for the particular use, DuPont's position may well have
been sufficient for it to have known of the harm Tefl on posed in the human
inmplants. It is nmy position that where the conponent part nanufacturer
knows that its product is going to be used in a particular fashion and
knows that, no matter what the design, the product poses a danger to the
ultimate consuner, it cannot escape fromliability.

A true copy.
Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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