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PER CURI AM

John Marshall appeals fromthe sixty-nonth sentence inposed by the
District Court! after it granted his notion for resentencing. W affirm

This is the third appeal following Marshall's guilty plea to
manuf act uri ng and possessing with intent to manufacture in excess of 100
marijuana plants, in violation of 21 US C 8§ 841(a)(1) and (b)(1)(B)
(1994). After the governnent appealed Marshall's initial sentence, we
reversed and remanded for resentencing. United States v. Marshall, 998
F.2d 634, 635 (8th Cir. 1993). On remand, the District Court sentenced
Marshall to eighty-seven nonths inprisonnent and a five-year term of

supervi sed release. W affirned, rejecting Marshall's argunents that (1)
the United States
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Sentencing CQuidelines' treatnent of fifty or nore marijuana plants was
arbitrary and capricious and thus violated his due process rights, and (2)
the District Court erred in calculating the nunber of marijuana plants
involved. United States v. Marshall, 28 F.3d 801, 802 (8th Cir. 1994).

Marshall subsequently filed a notion for reconsideration of
resentenci ng, based on a Novenber 1995 retroactive anmendnent to U. S. S. G
8§ 2D1.1. This anendnent established a presunptive weight of 100 grans of
marijuana per marijuana plant.? See U S.S.G App. C, Arend. 516 (Nov.
1995); U. S.S.G § 1B1.10(c) (Amendnent 516 to be applied retroactively).
The District Court granted Marshall's notion, inposed the mnimum sixty-
nonth sentence required by 21 U S.C. § 841(b)(1)(B) (1994), and rei nposed
the five-year term of supervised rel ease.

On appeal, Marshall argues that Anendnent 516 nade the statutory
m ni rum sentence arbitrary and capricious, that he should not have received
a Qui del i nes enhancenent for possessing a firearm and that the five-year
term of supervised release was arbitrary and capri ci ous.

W conclude that the District Court properly resentenced Marshall to
sixty nonths inprisonnent. Anmendnent 516 could not be applied to |ower
Marshal | 's sentence bel ow the statutory mandatory minimum See U. S S G
§ 5G1.1(c)(2); United States v. Silvers, 84 F.3d 1317, 1325 (10th Gir.
1996). We have previously held that section 841(b)(1)(B)(vii) and its
concom tant nmandatory m ni num sentence provision are constitutional, see
United States v. Coones, 982 F.2d 290, 292 (8th Gr. 1992), and we concl ude
t hat Amendnent 516 did not render it unconstitutional, cf. United States

V.

2This presunptive weight is to be followed unless the actual
wei ght of usable marijuana is greater than 100 granms per plant.
See U.S.S.G App. C, Arend. 516 (Nov. 1995).
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St oneking, 60 F.3d 399, 402-03 (8th Cir. 1995) (en banc) (finding that
Sent enci ng Commi ssion coul d not establish new mandatory mi ni nrum sentences
by anendi ng Qui delines, and that dual weight nethod for offenses involving
LSD did not violate due process because it was rational basis for
puni shnent), cert. denied, 116 S. C. 926 (1996).

W do not consider Marshall's other argunents, which shoul d have been
raised during his earlier appeal. See United States v. Kress, 58 F.3d 370,
373-74 (8th Cr. 1995). In any event, these other argunents are
immterial, as the District Court inposed the nmandatory m ni mum sentence
and not the reconmmended Gui delines sentence.

Accordingly, we affirm
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