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PER CURI AM

Pet er Makras appeals the sentence the district court inposed after
he pleaded guilty to conspiring to possess nethanphetanine with intent to
distribute, in violation of 21 US. C. 88 841(a)(1) and 846. W vacate
Makras's sentence and remand for resentencing.

Makras's plea agreenent contained a provision conmmtting the
governnent to recommend that Makras receive a sentence of eight years, or
twenty-four nonths | ess than the applicabl e Quidelines sentence, whichever
was | ower. At sentencing, the district court deternmined that the
CGui delines range was 87 to 108 nobnths, subject to a mandatory nini num
sentence of 120 nont hs. The governnent, however, conceded that Makras
qualified for a sentence below the mandatory-minimum and within the
Gui delines range, under U S.S.G 8§ 5Cl.2 (pernitting court to sentence
within Quidelines range without regard to statutory mninun, and noved for
a downward departure under U.S.S.G 8§ 5K1.1 (substantial assistance). In
conpliance with the plea agreenent, the governnent recomended a



sentence of eight years or twenty-four nonths |ess than the sentence the
court intended to inpose within the Quidelines range.

The district court granted the governnment's notion, stated, "[a]t
this point, we're at a guideline range of 87 to 108 nonths," and sentenced
Makras to 87 nonths inprisonnent. The court said,

| was giving [ Makras] every benefit of the doubt
including the 24 nonths. I  was seriously
considering giving himhal fway in between and then
reducing it the 24 nonths, but it canme out about
t he sane thing.

So that's the way, so the record is clear, |

arrived at -- | decided to get himthe benefit of

- in other words, | gave himabout 48 nonths, if ny
calculations are correct, off of what | would
normal ly do. | usually give, just a rule of thunb,

in the middle of the guideline range.

Makras noved for reconsideration, contending that he did not receive the
benefit of the plea agreenent, and that he shoul d have received a 63-nonth
sentence. The district court denied his notion, and Makras appeal s.

Inmplicit in the sentence inposed is that the district court sentenced
Makras bel ow the nandatory m ni num pursuant to section 5Cl.2. Absent the
governnent's substanti al -assi stance notion, the district court then would
have i nmposed a sentence within the Quidelines range. See United States v.
Collins, 66 F.3d 984, 987-88 (8th CGr. 1995) (per curiam (8 5Cl.2 does not
permt court to depart bel ow applicable Quidelines range); United States
v. Stockdall, 45 F.3d 1257, 1259 (8th Cir. 1995) (court may not grant
subst anti al - assi stance departure absent governnent notion). Qur review of
the record convinces us that the court indicated a willingness and intent
to effect the governnent's recommendation--to i npose a sentence bel ow t he
Qui del i nes range--when it expressed its understandi ng of the plea agreenent

at the plea hearing and



granted the governnent's section 5K1.1 notion at sentencing. By inposing
a sentence within the Quidelines range, however, the court, by definition
did not depart. See U S.S.G 8§ 5K1.1 ("Upon notion . . . the court nay
depart from the guidelines.") (enphasis added). Thus, the court's
statenents appear inconsistent with the court's intention. Cf. United
States v. Harris, 70 F.3d 1001, 1002-03 (8th Cir. 1995) (once court
accepted plea agreenent, parties had "reasonabl e expectation" that court

woul d sentence within appropriate Guidelines range). W therefore vacate
Makras's sentence and remand for resentencing consistent with this opinion
and the plea agreenent.
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