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Nyl een Mullally,

Appel | ant,

V.

United States of Anmerica;

WIlliam Perry, Secretary,

Depart nent of Defense; Togo D.
West, Jr., Secretary, Departnent *
of the Arny; State of Mnnesota; * [ PUBLI SHED]
M nnesota Arny National Guard; *
Eugene Andreotti, Major Ceneral, *
Adj ut ant General M nnesota

Nat i onal Cuard,

Appeal fromthe United States
District Court for the
District of M nnesot a.

EE T R I S

E S

Appel | ees.

Submi tted: August 5, 1996

Filed: Septenber 9, 1996

Bef ore BOAWAN, MAG LL, and LOKEN, Circuit Judges.

PER CURI AM

Nyl een Mullally appeals fromthe District Court's?! grant of summary
judgnent to various state and federal defendants. W affirmthe grant of
summary judgnment to the state defendants, but vacate the grant of summary
judgnent to the federal defendants, and remand for dismissal of the clains
agai nst the federal defendants for |ack of subject-matter jurisdiction.

The Honorabl e Donald D. Alsop, United States District Judge
for the District of M nnesota.



Millally was fornmerly a nmenber of the Mnnesota Arny National Quard
(MANG and enpl oyed as a federal civilian technician. Under 32 U S.C. §
709 (1994), technicians are federal civil servants, hired and supervised
by the state Adjutant General, and nust maintain nenbership in the state
Quard to remain qualified for federal enploynent. Millally clained that
she was forced to resign from MANG and her federal enpl oynent because her
body-fat percentage exceeded the nmaxi nrum al | owabl e standard for a wonman of
her height and age under Arny Regulation 600-9 (AR 600-9). Mul lally
al | eged, anong other things, that MANG failed to conply with the procedures
set forth in AR 600-9, that AR 600-9 was unconstitutional on its face, and
that she was denied a hearing to contest the voluntariness of her
resi gnation. She sought reinstatenent, back and future pay, |ost
retirenent benefits, and conpensatory and punitive damages.

The District Court granted the state and federal defendants summary
judgnent, and Mullally appealed. She then filed a notion requesting this
Court to consider whether the District Court had jurisdiction over the
clains against the federal defendants, and if it did not, to transfer the
case to the Court of Federal Cains. After defendants responded, Miullally
noved to file a supplenental reply brief, which she has tendered, and we
now grant.

We review the grant of summary judgnent de novo, applying the sane

standard as the District Court. Demming v. Housing and Redevel opnent
Auth., 66 F.3d 950, 953 (8th Cr. 1995). The judgnent of the district
court should be affirnmed when the record, viewed in the I|ight nost

favorabl e to the nonnoving party, shows "that there is no genuine issue as
to any material fact and that the noving party is entitled to a judgnment
as a matter of law" Fed. R Gv. P. 56(c).

W agree with the District Court that Mullally's clains challenging
MANG s failure to foll ow AR 600-9, as well as her claim



al | egi ng she was denied a hearing, were nonjusticiable. See Wod v. United
States, 968 F.2d 738, 739-40 (8th Gr. 1992); Lovell v. Heng, 890 F.2d 63,
64-65 (8th Gr. 1989); Watson v. Arkansas Nat'l Quard, 886 F.2d 1004, 1008-
09 (8th Gr. 1989). Wile Millally's facial <challenges to the
constitutionality of AR 600-9 were justiciable, see Wod, 968 F.2d at 739-
40, we also agree with the District Court that summary judgnment was proper

as to these clains, because Millally did not show the chall enged regul atory
| anguage is unconstitutional. W also reject Miullally's argunent that
summary judgnment was premature, and conclude that the District Court did
not abuse its discretion by failing to grant Mullally |leave to anmend her
conpl ai nt.

As to the federal defendants, we agree with Millally that the
District Court lacked jurisdiction, because the clains agai nst themfel
within the exclusive jurisdiction of the Court of Federal Cainms. See 28
US C 8§ 1491 (1994); Charles v. Rice, 28 F.3d 1312, 1321-23 (1st Gr.
1994) (noting clains against United States exceedi ng $10, 000 founded upon

Constitution, federal statute, regulation, or contract, are in exclusive
jurisdiction of Court of Federal dains); Polos v. United States, 556 F.2d
903, 905 (8th Gr. 1977) (san®e). Here, it is undisputed that Miullally
seeks nore than $10, 000 in back pay al one. Al though we have the authority
under 28 U.S.C. 8§ 1631 (1994) to transfer these clains to the Court of
Federal d ains, we choose not to do so: such a transfer would not be in

the interest of justice, because the Court of Federal Cains would nost
likely dismiss Mullally's clains. See Charles, 28 F.3d at 1322-23.

Accordingly, we affirmas to the state defendants, but vacate the
District Court's order granting the federal defendants summary judgnent,
and remand for disnmissal of the clainms against the federal defendants for
| ack of jurisdiction.
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