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Before MAG LL and LOKEN, Circuit Judges, and GOLDBERG " Judge.

MAG LL, G rcuit Judge.

The St. Louis Fire Fighters Association International Association of
Fire Fighters Local 73 and individual plaintiffs® (Local 73) brought suit
against the city of St. Louis (the City) under 42 U S.C. § 1981 and Title
VIl of the Civil Rights Act of 1964, 42 U S.C. 88 2000e-1-2000e-17,
alleging that the test results froma nultiphased testing procedure for the
pronmotion of fire captains to battalion chiefs in the Cty's fire
departnent was illegally reweighted in favor of African-Anericans. The
Firefighters' Institute for Racial Equality and individual intervenors?
(FIRE) intervened as intervenor-defendants/cross-claimplaintiffs in the
suit, challenging different aspects of the testing procedure as having an
adverse inpact on African-Anericans. The district court granted a
prelimnary injunction to Local 73, enjoining the City frompronoting fire
captains to battalion chiefs on the basis of the pronotion test battery
results. The City subsequently announced that it would abandon the
bel eaguered testing procedures entirely, and woul d devel op a new procedure
for pronotions. The district court dismissed Local 73's claimand FIRE s
cross-claimas noot, denied Local 73's notion for |leave to file a third
amended conpl ai nt requesting additional relief, and denied Local 73's and
FIRE' s notions for attorney's fees and costs.

*THE HONORABLE RI CHARD W GOLDBERG, Judge, United States
Court of International Trade, sitting by designation.

Y'ndividual plaintiffs are fifteen white St. Louis fire
captains who have taken the battalion chief pronotion test battery.

2| ndi vidual intervenors are seven African-Anmerican St. Louis
fire captains who took the battalion chief pronotion test battery.

- 3-



Local 73 appeals the district court's (1) dismssal of its conplaint

nmoot; (2) denial of its notion to file a third anended conpl aint; and

orney's fees and costs. FIRE cross-appeals only the

di st court's denial of attorney's fees and costs. W affirm the

i ssal of Local 73's conplaint as noot and its denial

of | 73's notion to file a third anended conplaint. W reverse the

al of attorney's fees and costs to Local 73 and FIRE

as e
attorney's fees for both Local 73 and FIRE

In 1991, the Gty
pronote fire captains to battalion chiefs. The Gty communicated with bot
Local a fire fighter labor organization, and FIRE, a civil right
organi zati on pursui ng
create y

a three-part test battery, consisting of a witten test, a fir

scene test, and an assessnent center test. The test battery was structure
so that candi dates ha
The witten test was admnistered in February 19
whom wer e African- Ane

1993 whom were African-Anerican. The assessnent
e

In e
phased o]

the witten and fire scene



candi dates solely according to their assessnent center scores.® O the 23
candi dat es who took the assessnment center test, African-Anericans ranked
eighth, eleventh, twelfth, seventeenth, eighteenth, twenty-second, and
twenty-third. Upon considering these results, and contenpl ating possible
litigation on the basis of an adverse inpact agai nst African-Anericans, the
Gty reweighted the test battery results. Wile keeping the witten test
pass/fail, the Cty made the fire scene test worth 30% of the ranking
score, and made the assessnent center worth 70% of the ranking score.
Following this reweighting, white candidates tended to drop in the
ranki ng,* and African-Anerican candi dates, who now ranked third, fifth,
eighth, eleventh, twelfth, eighteenth, and twenty-third, tended to inprove
i n ranking.

Local 73 filed suit against the City on August 17, 1994, clainmng a
violation of enploynent discrimnation |aws on the basis of the reweighted
scor es. In its initial, first anended, and second anended conplaints,
Local 73 sought a tenporary restraining order, a tenporary injunction, and
a permanent injunction barring the Cty frompronoting fire captains to

battalion chiefs on the basis of the disputed test procedure. FI RE
intervened in the lawsuit, generally defending the City's decision to
rewei ght the test results. See, e.q., Intervenors' Answer To Pls.' Second
Am

SAfrican- Anerican candidates tended to perform better than
white candidates in the fire scene test, while white candi dates
tended to performbetter in the assessnent center test. Because of
this, lowering the score to pass on the fire scene test tended to
benefit white candidates nore than African-Anerican candi dates
WIlliam Duffe, the Cty's personnel director, testified that he
consi dered the possibility of litigation by adversely affected
whites if a high passing score for the fire scene test was set, see
Il Prelim Inj. H'g Tr. at 56, and testified that "[wj e | owered
the passing point to a | evel where the adverse inpact against the
white candi dates was mnimzed." 1d. at 54.

“Ei ght white candidates dropped in ranking due to the
rewei ghting of the test scores, while three inproved. The rankings
of four white candidates were not affected by the reweighting of
the test scores.

-5-



Conpl. at 1 9, reprinted in Il Appellant's App. at 355 (denying Local 73's
allegation that City's decision to reweight scores was arbitrary and

capricious, and designed only to change the rankings of the candi dates
based on their race). |In a cross-conplaint, however, FIRE alleged that the
written test and assessnent center test had an adverse inpact against
African- Aneri cans, and sought permanent injunctive relief barring the City
from naki ng pronoti ons based on the disputed test procedures.

The district court granted a tenporary restraining order on August
17, 1994, and a prelimnary injunction on Septenber 15, 1994, barring the
Gty fromnmaking pronotions on the basis of the disputed test procedures.
On February 14, 1995, prior to trial for permanent injunctive relief, the
City cancelled the entire pronotion test procedure, and declared that it
woul d not base any pronotions on the disputed test battery. Instead, the
City announced its intention to establish a new testing procedure. See
Def.'s Motion for Suim J. at 7 3, reprinted in Il Appellant's App. at 330.

Construing the City's notion for sunmary judgnent as a notion to
dismss for nootness, the district court on March 13, 1995, held that Loca
73's conplaint and FIRE s cross-conplaint were noot, and disnissed the
actions. See Mem . at 6. |In reaching this decision, the district court
found that, in light of the Gty's explicit prom se to abandon the di sputed
test procedures and not to base any pronotions on the test battery results,

the Court is persuaded that there exists no likelihood of
recurrence of the use of the tests of which intervenors'
pl eading conplains. . . . The injunctive relief sought is
nooted by the City's cancellation of the challenged rankings.
Plaintiffs' belated invocation of a nunber of other types of
relief which might have been sought, but were not, fails to
underm ne the conclusion that the relief actually prayed for is
rendered neani ngless by the City's actions.



Id. at 4-5. The district court also found that "there exist no lingering
effects of any alleged violations which are capable of redress by this
Court." 1d. at 6. Noting that no pronotions had been nade based on the
di sputed procedures, the district court concluded that

[t]he Court has never been asked to determne which
firefighters are entitled to pronotion based on sone | awfully-
determ ned application of the test results which have been
attacked by all the candidates; the cancellation of those
results thus clears and levels the field on which al
candidates will now conpete, based on whatever new testing
procedures are developed by the City. Regardl ess of the
determ nation of the parties' clains, the Court has never been
in a position to prescribe the use of particular tests by the
CGty, and the Court cannot pass on the legality of tests yet to
be devised and i npl enent ed.

Id. In a separate order filed on Cctober 3, 1995, the district court
sunmmarily denied a notion by Local 73 to alter or anmend the order and
judgnent and for leave to file a third anended conpl aint.

Local 73 filed a notion seeking $68,090.00 in attorney's fees and
$8,613.89 in costs, while FIRE filed a notion seeking $66,181.25 in
attorney's fees and $22,397.57 in costs. On Cctober 5, 1995, the district

court denied these notions. Initially, the district court found that
"whether plaintiffs and intervenors qualify as prevailing parties . . . is
guestionable at best," Oder at 3, because neither Local 73 nor FIRE

"succeeded in preserving other aspects of the procedure which they
defended," id. at 2; because "neither group benefitted uniformy or [was]
di sadvantaged uniformy by any given change in the testing or scoring

[ because it cannot] be said that the various individual plaintiffs and
intervenors are uniformy benefitted or di sadvantaged by the cancell ation
of the previous results and the adnministration of a new pronotion
procedure," id.; and because "intervenors failed to



obtain the injunctive relief which they sought." [d. at 2-3.°

Alternatively, assuning that Local 73 and FIRE were prevailing
parties, the district court exercised its discretion and denied all
attorney's fees to both Local 73 and FIRE. The district court stated that:

Movants have failed entirely to take into account their mininal
success in their requests for substantial fees and costs, and
have failed to reflect their limted degree of success by
requesting only partial fees or by nmmking any attenpt to
di sti ngui sh fees and expenses incurred with respect to clains
upon which the Court's npotness deternination does not
constitute success. . . . [B]loth intervenors and plaintiffs
seek total awards which, in the Court's view, are grossly
excessive for this seven-nonth litigation.

Id. at 3 (note omitted). Local 73 and FI RE now appeal.

W review the district court's dism ssal for npotness de novo. See
Stop H3 Ass'n v. Dole, 870 F.2d 1419, 1423 (9th Cr. 1989). A case is
properly dismssed as noot if it "has lost its character as a present, live
controversy of the kind that nust exist if we are to avoid advisory

opi ni ons on abstract questions of law." Princeton Univ. v. Schmd, 455
U S. 100, 103 (1982) (per curiam (quotations and citation omtted)
(holding that university's anmendnent of regulation nade noot a chall enge

to regul ations).

The district court also noted that the fee requests failed to
speci fy which adverse party should be assessed fees and costs:
"given the fact that plaintiffs and intervenors were adversaries in
the litigation, it is conceivable that any fee award in favor of
one group shoul d be assessed, at least in part, against the other."
Order at 2.
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Cenerally, the "voluntary cessation of allegedly illegal conduct does
not deprive the tribunal of power to hear and deternine the case, i.e.
does not make the case noot." United States v. WT. Grant Co., 345 U. S.
629, 632 (1953). Wiere, however,

(1) it can be said with assurance that there is no reasonabl e
expectation that the alleged violation will recur, and (2)
interim relief or events have conpletely and irrevocably
eradi cated the effects of the alleged violation . . . it may be
said that the case is noot because neither party has a legally
cognizable interest in the final determnation of the
underlying questions of fact and | aw

County of Los Angeles v. Davis, 440 U.S. 625, 631 (1979) (quotations and
citations onitted). "The burden of denobnstrating nobotness 'is a heavy
one."" 1d. (quoting WT. Gant Co., 345 U. S. at 633).

W agree with the district court that both prongs of the Davis test
have been net by the City in this case, and that the case was properly
di sm ssed as noot. The disputed testing procedures have been abandoned by
the Gty, and the district court found "that there exists no likelihood of
recurrence of the use of the tests." Mem Op. at 4. Wile not disputing
this finding, Local 73 argues that the City mght possibly inproperly
mani pulate the results of future tests. W decline to accept this
attenuated possibility of future nmisdeeds as sufficient to warrant our
continued jurisdiction, and conclude that this argunent is sinply too
specul ative to keep an ot herw se noot controversy alive.

W also fail to see any persistent ill effects of the alleged
wrongdoing in this case. Both Local 73 and FIRE were concerned that
pronotions would be nmade based on the results of the disputed test
procedures, and the only relief requested by the parties was an injunction
barring such pronotions. No pronptions were ever



made based on the disputed testing procedures and, with the testing
procedures abandoned, the requested relief is obviously unnecessary. 1In
light of this, we conclude that the district court properly dismssed Loca
73's conplaint and FIRE s cross-conplaint as noot.°5

After its conplaint was dism ssed as noot, Local 73 noved for |eave
to file a third anended conpl ai nt, which was denied by the district court.
W review this decision for abuse of discretion. See Egerdahl v. Hi bbing
Community College, 72 F.3d 615, 620 (8th Cir. 1995).

"Adistrict court may refuse to grant leave to anend if the plaintiff
had an earlier opportunity to cure a defect in her conplaint but failed to
do so." Id. In this case, the district court afforded Local 73 two
opportunities to anend its pleadings during the course of proceedings.
Both tinmes Local 73 failed to add a request for damages or additional
injunctive relief. Further, while a pretrial notion to anmend pl eadi ngs
shoul d be

SLocal 73 argues that despite its failure to request
injunctive relief pronoting individual plaintiffs, conpensatory
damages, or other additional relief, the district court was
obligated under Federal Rule of Gvil Procedure 56(c) to award such
appropriate relief. W disagree. As noted by the Suprene Court in
Al bemarl e Paper Co. v. Mody, 422 U S. 405, 424 (1975), "a party
may not be 'entitled to relief if its conduct of the cause has
i nproperly and substantially prejudiced the other party. . . . To
deny back pay because a particul ar cause has been prosecuted in an
eccentric fashion, prejudicial to the other party, does not offend
the broad purposes of Title WVII." (enphasis in original). Inits
own Title VII action, Local 73 waited until after the Gty had nade
substantial changes in its hiring practices and after the case had
been dism ssed as npbot before requesting a broad range of new
remedi es, the source of which was not obvious in its origina
pl eadi ngs and prosecution of its cause. |In these circunstances, we
do not believe that the nmere potential of unrequested renedies
could have allowed the district court to maintain jurisdiction in
this matter.
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liberally granted, "different considerations apply to notions filed after
dismssal." Hunphreys v. Roche Bionedical Lab.. Inc., 990 F.2d 1078, 1082
(8th GCir. 1993). The Hunphreys court stated that

a district court does not abuse its discretion in refusing to
al | ow anendnent of pleadings to change the theory of a case if
the amendnent is offered after summary judgnent has been
granted against the party, and no valid reason is shown for the
failure to present the new theory at an earlier tine.

Id. (quotations and citations omtted). Here, Local 73 waited until after
the case was di smssed as noot before seeking leave to file a third anended
conplaint, and proffered no adequate reason explaining this delay. In
t hese circunstances, we conclude that the district court did not abuse its
discretion in denying Local 73's notion to file a third anended conpl ai nt.

V.
A

Under 42 U S.C. 88 1988 and 2000e-5(k), prevailing parties in § 1981
and Title VI|1 actions are entitled, at the district court's discretion, to
attorney's fees. W reviewthe district court's determnination of whether
alitigant is a prevailing party de novo. See Oxford House-A v. City of
Univ. Gty, 87 F.3d 1022, 1024 (8th Cir. 1996); cf. Marquart v. Lodge, 26
F.3d 842, 844 (8th CGr. 1994).°

I'n determning that neither FIRE nor Local 73 were prevailing
parties, the district court relied, in part, on the definition of
"prevailing party" provided by the Suprenme Court in Farrar v.
Hobby, 506 U.S. 103 (1992). See Order at 3. In Little Rock School
District v. Special School District 1, 17 F.3d 260, 263 n.2 (8th
Cir. 1994), we specifically declined to extend this definition
"beyond its context of determning prevailing party status after a
final determnation on the nerits of litigation."
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This Court has recognized the "catalyst" theory of prevailing
parties:

Where a defendant voluntarily conplies with a plaintiff's
requested relief, thereby rendering the plaintiff's |awsuit
noot, the plaintiff is a "prevailing party" under section 1988
if his suit is a catalyst for the defendant's voluntary
conpliance and the defendant's conpliance was not gratuitous,
nmeaning the plaintiff's suit was neither frivol ous,
unr easonabl e nor groundl ess.

Little Rock Sch. Dist. v. Special Sch. Dist. 1, 17 F.3d 260, 262 (8th Cir.
1994) (quotations and citations omtted); see also A J. by L.B. v. Kierst,
56 F.3d 849, 865 (8th Cir. 1995) ("Plaintiffs, thus, may 'prevail' under
section 1988 if they succeed on any significant issue in litigation which

achi eves sone of the benefit the parties sought in bringing suit, despite
the absence of a formal judgnent in their favor." (quotations and citations
omtted)).

In this case, both Local 73 and FIRE succeeded in preventing any
promotions fromfire captain to battalion chief from being nade based on
the test procedures which they disputed. W believe that this was a
significant issue in the case; indeed, this was all that either party had
specifically requested. Nor is there any disagreenent that the litigation
by Local 73 and FIRE was the catalyst for the GCty's abandonnent of the
di sputed test procedures; at oral argunent, the Gty acknow edged that the
litigation, referred to as "pressure on both sides," caused the Cty's
abandonnent of the test procedures.

Finally, we cannot say that the Gty's action was gratuitous. Wile
we have no opinion on what the nerits of the case night have been had it
proceeded to trial and judgnent, we do not believe that either Local 73's
conplaint or FIRE' s cross-conplaint were frivolous, unreasonable, or
groundl ess. 42 U.S.C. § 2000e-2(l) provides that an enployer may not
"adj ust the scores of . . . or
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otherwise alter the results of, enploynent related tests on the basis of
race . . . ." FIRE presented evidence that the City set the passing score
for the fire scene test to avoid di sadvantagi ng white candi dates, while
Local 73 presented evidence that the Gty reweighted the scores of the fire
scene test and assessnent center test conponents to avoid di sadvant agi ng
African- Aneri can candi dates. Whether this evidence would have been
accepted as correct by a finder of fact and whether, if accepted, these
facts woul d have constituted a violation of § 2000e-2(l) are questions not
before us; clearly, however, they raise reasonable issues of |aw which
coul d have been decided against the City.?8

Wiile we review a district court's award of attorney's fees for abuse
of discretion, see Bass v. Southwestern Bell Tel., Inc., 817 F.2d 44, 46
(8th CGr. 1987), a district court's discretion to deny attorney's fees to
a prevailing party is narrow. See Little Rock Sch. Dist., 17 F.3d at 262.
Rather, "[p]revailing parties ordinarily should recover section 1988 fees

unl ess speci al circunstances woul d nake such an award unjust.”" 1d. at 262-
63. See also Hatfield v. Hayes, 877 F.2d 717, 719 (8th Gr. 1989) ("Absent
speci al circunstances, a prevailing party should be awarded section 1988

fees as a matter of course." (quotations and citation onmitted, enphasis in

original)).

8 n addition, the district court found that plaintiffs had
denonstrated a |ikelihood of success sufficient to grant plaintiffs
first a tenporary restraining order and later a prelimnary
injunction against the Gty to prevent it from pronoting candi dates
based on the disputed test procedures. See Order Ganting T.R O
at 2, reprinted in Appellant's App. at 47; Order Ganting Prelim
Inj. at 5, reprinted in Il Appellant's App. at 261. W cannot,
consistent with these findings, conclude that the plaintiffs'
conpl aint was frivol ous.
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Al though the factors cited by the district court are relevant to
determi ning a reasonable attorney's fees award, we hold that they do not
constitute sufficiently "special circunstances" to justify a conplete
denial of any award. See, e.qg., Hatfield, 877 F.2d at 720 (citing cases).
While "8 1988 contenplates the denial of fees to de mnims victors,"
Farrar v. Hobby, 506 U S. 103, 117 (1992) (O Connor, J., concurring), this
is not a fair assessnent of Local 73's and FIRE' s success in this case.

Al though neither Local 73 nor FIRE were able to secure pronotions for the
individual plaintiffs and intervenors, the parties never requested this
relief. Wile certain individual plaintiffs and intervenors, who now nust
await future opportunities for pronotion, mght have been pronpted to
battalion chief had the Gty been allowed to proceed based on the disputed
test procedures, we do not see this as a pyrrhic victory justifying the
denial of attorney's fees. See id. Rather, we presune that all parties
were sincere in their efforts to secure nondiscrimnatory enploynent
practices for all pronotion candi dates.

We therefore nust remand this case to the district court for a
determ nation of reasonable attorney's fees awards to both FIRE and Loca
73. In doing so, however, we note that the district court retains
discretion in determining what constitutes a reasonable award in the
circunmstances of this case, and that we share many of the district court's
concerns regarding the parties' original fee requests. As found by the
district court, the suns originally requested by the parties are grossly
excessive, and should be adjusted to reflect the success achieved by the
parties. See Farrar, 506 U S. at 114 ("the nost critical factor in
deternining the reasonabl eness of a fee award is the degree of success
obt ai ned" (quotations and citation onmitted)).?®

The district court expressed concern that:

Apparently unm ndful of the Supreme Court's adnonition
that fee awards are not intended to "' produce wndfalls
to attorneys,'" Riverside v. Rivera, 477 U S 561, 580 (1986)
(citation omtted), plaintiffs seek fees at an hourly rate greater
than that reflected in their agreement with counsel

Order at 3. We do not believe that the hourly rate previously
agreed upon by a party with its counsel is dispositive for
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W also note that it would be unjust to nake the Gty accountabl e for
costs incurred by Local 73 and FIRE in supporting the City's position and
def endi ng vari ous aspects of the test procedures against the other party.
See, e.qg., Bigby v. Gty of Chicago, 927 F.2d 1426, 1428 (7th G r. 1991)
("a Title VIl defendant's fee liability would not extend to fees associ at ed

with the defense of third party interests"); Reeves v. Harrell, 791 F.2d
1481, 1484 (11th Cir. 1986) (defendant not liable for prevailing party's
defense against third party), cert. denied, 479 U S 1033 (1987). If, upon
rehearing, the district court determnes that Local 73 and FIRE took

conflicting, nonfrivolous positions in this case, we believe that it would
be proper for the district court to deternine one reasonable fee for the
litigation to date, and to split that fee anbng the two opposing sides
according to their relative success.

determ ning a reasonable award of attorney's fees. Cf. Blanchard
v. Bergeron, 489 U S. 87, 93 (1989) ("a contingent-fee contract
does not inpose an automatic ceiling on an award of attorney's
fees"). W note, however, that such a previously agreed upon fee
may well be strongly indicative of what constitutes a "reasonabl e”
fee, see, e.qg., Wnter v. Cerro Gordo County Conservation Bd., 925
F.2d 1069, 1074 (8th Gr. 1991) (award of attorney's fees based on
fee agreenent), and may properly be considered by the district
court in its analysis.

'n determning a reasonable attorney's fee, the district
court should consider:

(1) the tinme and |abor required; (2) the novelty and

difficulty of the questions; (3) the skill requisite to

performthe | egal service properly; (4) the preclusion of

enpl oynment by the attorney due to acceptance of the case;

(5) the customary fee; (6) whether the fee is fixed or

contingent; (7) tinme limtations inposed by the client or

the circunstances; (8) the armount involved and the

results obtained; (9) the experience, reputation, and
ability of the attorneys; (10) the "undesirability" of the case;
(11) the nature and length of the professional relationship with
the client; and (12) awards in sim/lar cases.

Wnter, 925 F.2d at 1074 n. 8.
-15-



For the foregoing reasons, we affirmthe district court's disnissa

nt and FIRE' s cross-conplaint as noot, and we affirm
the district court's denial of Local 73's notion

anended t
Local prevailing parties, and we reverse and renand
t he fees and costs to Local 73 and
Fl RE.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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