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Grantwood Vil |l age,

Appel | ant,
Appeal fromthe United States
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Eastern District of M ssouri.
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E R T

M ssouri Pacific Railroad
Conpany; Gateway Trail net,

Inc.; Gant's Farm Manor, Inc.; *
Uni on Pacific Railroad Conpany,

Appel | ees,

Rails to Trails Conservancy,

E R I I

Anmi cus Curi ae.

Submitted: April 10, 1996
Filed: Septenber 9, 1996

Bef ore BOAWWAN, BEAM and MURPHY, Circuit Judges.

BEAM Circuit Judge.

This case involves a dispute over the conversion of a railroad right-
of-way into a trail system under the National Trail Systens Act (Trails
Act). Gantwood Village (the Village) appeals the district court's order?
granting sumary judgnent to the defendants. For reversal, G antwood nakes
two broad argunents:

The Honorable Terry |. Adelman, United States Magistrate
Judge for the United States District Court for the Eastern D strict
of M ssouri. The parties consented to try their case before

Magi strate Adel man pursuant to 28 U . S.C. 8§ 636(c).



(1) the district court did not have jurisdiction over this dispute
involving rights to real property under M ssouri law, and (2) even if the
district court had jurisdiction, Gateway Trailnet, Inc. (Trailnet) does not
have a valid interest in the property. W affirm

l. BACKGROUND

The origin of this dispute derives froma letter dated April 6, 1872,
in which President Uysses S. Gant authorized his St. Louis agent, Charles
W Ford, to grant Pacific Railroad Conpany (Pacific) a right-of-way over
his land outside of St. Louis, M ssouri. Later in 1872, Pacific
constructed its Carondel et Branch across this property. There is no
recorded easenment or other indicia of title from President Gant to
Paci fic.

M ssouri Pacific Railroad Conpany (MPac), Pacific's successor in
interest to the right-of-way, provided railroad service to custoners on the
Carondel et Branch until approximately 1987, at which tine the |ine was used
for other types of railroad service. |n June 1991, MPac's parent conpany,
Union Pacific, decided to proceed with abandonnent of the Carondel et
Br anch. Thus, in early 1992, MPac filed notice with the Interstate
Commerce Commission (1CC2% pursuant to 49 C.F.R § 1152.50, seeking
exenption fromother applicable federal |aws governing the procedures for
abandonnent of any part of a railroad line (set out in 49 U S C A 8§ 10903
& 10904 (West Supp. 1996)). MoPac's request for abandonnent and
di sconti nuance of operations over 6.2 miles of the Carondelet Branch
i ncluded the portion of the right-of-way now in

2As of January 1996, the ICC was abolished as a separate
agency and its functions have been taken over by the Surface
Transportation Board (STB) in the Departnent of Transportation.
This adm ni strative change, however, does not affect our analysis
in the present case because the applicable |aws have al so been
anmended to apply to the STB. Therefore, for ease of reference we
continue to refer to the entity as the 1 CC throughout this opinion.
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guesti on. On February 28, 1992, a Notice of Exenption was served and

published in the Federal Register. This Notice of Exenption was to becone
effective on March 29, 1992.

Prior to publication of the notice, Trailnet asked the ICC to issue
a Notice of Interim Trail Use or Abandonnent (N TU) pursuant to |CC
regulations (49 CF.R § 1152.29) adopted to inplenent the applicable
portion of the Trails Act. See 16 U . S.C. A § 1247(d) (West Supp. 1996).
MoPac expressed its willingness to negotiate with Trailnet for interim
trail use by filing a letter with the ICC

On March 25, 1992, the I CC issued its Decision and NI TU (Deci sion),
in which it reopened proceedings and stated that the Notice of Exenption
published in the Federal Reqgister on February 28 was nodified as necessary

to inplenent interimtrail use under the Trails Act. The 1 CC further
stated in its Decision that interimtrail use could be inplenented if,
within 180 days fromthe date of service of the Decision, an agreenent was
reached. The Decision also provided that if no agreenment were reached by
that tinme, MPac coul d abandon that |ine. Subsequently, the |ICC granted
two extensions of the 180-day negotiation period at the request of the
parti es.

On Decenber 30, 1992, one day before tine was to expire under the
ext ensi ons, MdPac and Trailnet entered into a "Donati on, Purchase and Sal e

Agreenent" (Agreenent) under which MoPac agreed to sell its interest in the
property to Trailnet for interim trail use. MoPac cont enpor aneously
executed and delivered a quitclaim deed to Trailnet. The Agreenent

expressly stated that it did not nerge into the deed, thereby surviving the
closing and transfer of title. The Agreenment also expressly stated that
its terms and the transfer were subject to the provisions of the Trails Act
and applicable I CC orders. Upon transfer of the property, MPac



removed its rails and ties. Trailnet nade inprovenents and has nmi nt ai ned
the property for trail use.

The right-of-way in question is |ocated on real property adjacent to
lots in a Village subdivision. The Village has been using portions of this
property as a parkway and bird sanctuary. The Village originally filed a
single-count quiet title action in state court agai nst MoPac and Trail net.
MoPac answered by stating that it no longer had any interest in the
property because it had been transferred to Trailnet. In its first anended
petition, the Village sought a declaratory judgnent regarding the rights
of the parties in the property at issue. Specifically, the Village
requested a declaration that it is the fee sinple absolute owner of the
real property. The Village al so sought ejectnent of Trailnet, Gant's Farm
Manor, 1Inc.,® and another party subsequently dism ssed from the case
Trailnet had the case renoved to federal district court on the basis that
the first anmended petition includes rights of Trailnet arising under the
| aws of the United States--i.e., the Trails Act. The district court denied
the Village's notion to remand the case back to state court.

Both Trailnet and the Village filed cross-nmotions for sumary

j udgnent. The district court denied the Village's notion but granted
summary judgnent to MoPac and Trailnet. The court concluded that under
M ssouri law, Pacific had acquired an easenent by estoppel, which had
passed to MPac and eventually to Trailnet. The court rejected the

Village's contention that any right held by MoPac had been abandoned for
rail road purposes, holding that the ICC had retained jurisdiction over the
right-of-way by authorizing interimtrail use and that federal |aw preenpts
state law on the question of abandonnent. Finally, the district court
concl uded

3The Village added Grant's Farm Manor, Inc.--the fee title-
hol der to property south of the disputed railroad right-of-way--as
a naned defendant in the event that entity could claim sone
interest in the property at issue.
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that it lacked jurisdiction to review an |ICC order. The Village now
appeals to this court.

On appeal, the Village asserts that federal courts |ack subject
matter jurisdiction to hear this dispute because it involves rights to rea
property under M ssouri law. Thus, according to the Village, this case
shoul d be remanded to state court. The Village also argues that Trail net
does not have an interest in the property under M ssouri |aw.

. DI SCUSSI ON

W review a grant of summary judgnent de novo and apply the sane
standards as the district court. Allen v. Bridgestone/Firestone, Inc., 81
F.3d 793, 795 (8th Gr. 1996). Summary judgnent is appropriate if the
pl eadi ngs and ot her evidence "show that there is no genuine issue as to any

material fact and that the noving party is entitled to a judgnent as a
matter of law" Fed. R Cv. P. 56(c). W give the nonnoving party the
benefit of every inference drawn from the evidence. Reich v. ConAgra
Inc., 987 F.2d 1357, 1359 (8th Cir. 1993).

We are first called upon to determne whether the district court
erred in deternmining that this case was properly renoved fromstate court.
W conclude that it did not. Although the Village attenpts to characterize
this lawsuit as a "quiet title" action, it is in essence a collateral
attack on the ICC s order authorizing interimtrail use on the right-of-
way. Trailnet received MoPac's interest pursuant to a quitclaimdeed and
Agreenent executed in conpliance with the ICC s Decision and NITU.  Thus,
a challenge to Trailnet's interest in the right-of-way necessarily includes
areviewof the ICCs Decision. Mreover, the Village's attenpt to prevent
the preservation of the railroad right-of-way necessarily entails a finding
t hat MoPac abandoned the right-of-way at sonme point in tine. Because the
| CC has exclusive and plenary authority



to determne whether a rail |ine has been abandoned, see, e.qg., Chicago &
N.W Transp. v. Kalo Brick & Tile, Co., 450 U S. 311, 321 (1981), the
guestion of whether MdPac abandoned the right-of-way necessarily involves
f ederal | aw. See id.; see also 28 U S.C. § 1331. Therefore, federal
jurisdiction is proper and the district court did not err in refusing to
remand this case to state court. See 28 U S.C. § 1441(h).

Al though the district court had general subject matter jurisdiction
under 28 U.S.C. 8§ 1331 and a remand to state court was not required, a
separate question arises as to whether the district court had jurisdiction
to review a lawsuit challenging, in effect, the validity of an I CC order.*
Pursuant to the Hobbs Act, circuit courts (other than the Federal Circuit)
have exclusive jurisdiction over any action to enjoin, suspend, or
deternine the validity of an ICC order. 28 U S.C. § 2342(5). No other
court would have jurisdiction to review an | CC deci sion such as the one in
this case. d oseneyver v. M ssouri-Kansas-Texas R R, 879 F.2d 316, 320
(8th Cir. 1989), cert. denied, 494 U S. 1003 (1990). Therefore, the
district court correctly concluded that it did not have jurisdiction to
review the |1 CC s Deci sion.

Al though the Village could have challenged the ICC s Decision by
filing a petition directly in this court, they failed to do so. The
Village's attacks on the ICC s Decision are, therefore, foreclosed because
the Village failed to nake these argunents to the ICC and failed to file
a petition for judicial review within sixty days of the ICC s decision of
March 25, 1992, as required by the Hobbs Act. 28 U S.C. 88 2341 et seq.;
see also 28 U.S. C

“Conplaints originally filed in state court opposing, either
directly or indirectly, the continued use of a railroad right-of-
way under the Trails Act are routinely renoved to federal court,
even though the district court goes on to hold that it |[|acks
jurisdiction to review an |CC order. See, e.q., Schneider v. Union
Pac. R R, 864 F. Supp. 120 (D. Neb. 1994); Victor Oolitic Stone
Co. v. CSX Transp.., Inc., 852 F. Supp. 721 (S.D. Ind. 1994).
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8§ 2321. Therefore, the Village has waived any challenge to the validity
of the ICC s order

Even after reviewing the Village's contentions, we find themto be
without nerit. The Village contends that neither MPac nor Trail net have
an interest in the right-of-way. Specifically, the Village asserts that
under M ssouri |aw MPac only had a nontransferable |license and that it
abandoned this interest when it stopped using the right-of-way.

We turn first to the question of what interest Trailnet has in the
Carondel et right-of-way under Mssouri law. The Village argues that the
right-of-way was only a license and as such it was not transferable to
Trailnet. W recognize that state | aw defines the nature of the property
interest. In this case, a railroad used the right-of-way for over one-
hundred years, undoubtedly incurring significant expenses in doing so
President Grant's letter clearly gave MoPac's predecessor in interest a
right-of-way across his property. |If the interest in the right-of-way had
been only a personal, nontransferable license, then it is curious how the
i cense passed fromthe original grantee (Pacific) to its successors in
i nterest. Therefore, we agree with the district court that Trail net
received a valid real estate interest from MoPac under M ssouri |aw. See
Allee v. Kirk, 602 S.W2d 922, 924-25 (M. Ct. App. 1980) (citing Sanford
v. Kern, 122 S W 1051 (M. 1909)).

The Vill age next contends that MPac abandoned any interest it had
inthe right-of-way. W are again guided by the principle that the ICC s
determ nati on of abandonnent is plenary, pervasive, and exclusive of state
| aw. See Colorado v. United States, 271 U S. 153, 164-65 (1926); Kalo
Brick & Tile, 450 U S. at 323. Therefore, federal |aw preenpts state |aw

on the question of abandonment while the ICC retains jurisdiction over the
ri ght-of-way. Accordingly, we nust next exanine the applicable federal
| aw.



In 1968, Congress enacted the Trails Act in order to establish a
nati onal systemof nature trails. See doseneyer, 879 F.2d at 318. By the

early 1970s, Congress had beconme concerned about the abandonnent of
railroad rights-of-way. 1d. (referring to the Railroad Revitalization and
Regul atory Reform Act of 1976, § 809, Pub. L. No. 94-210, Title VIII, 90
Stat. 144 (codified as anended at 49 U.S.C. § 10906)). One of the ngjor
i npedi nents to preserving these rights-of-way existed in state property
| aws which prescribed that once rail service is discontinued after the
| CC s approval of abandonnment, such easenents would automatically expire
and the rights-of-way would revert to adjacent property owners. 1d. In
response to this problem Congress enacted the Trails Act Anendnents of
1983. These anmendnents included a section that expressly dealt with the
guestion of abandonnment. Specifically, this section provides:

Consi stent with the purposes of that Act, and in furtherance of
the national policy to preserve established railroad rights-of-
way for future reactivation of rail service, to protect rail
transportation corridors, and to encourage energy efficient
transportation use, in the case of interim use of any
established railroad rights-of-way pursuant to donation
transfer, |ease, sale, or otherwise in a nmanner consistent with
this chapter, if such interimuse is subject to restoration or
reconstruction for railroad purposes, such interim use shall
not be treated, for purposes of any law or rule of law, as an
abandonnment of the use of such rights-of-way for railroad
pur poses.

16 U S.C A § 1247(d) (enphasis added). Congress determined that interim

trail use was to be treated |ike discontinuance rather than as an
abandonnent . Preseault v. Interstate Commerce Commin, 494 U.S. 1, 8
(1990). Therefore, the ICC s authorization of interimtrail use inits

Deci sion precludes a finding of abandonnent of the right-of-way under state
law. See, e.qg., Preseault v. Interstate




Commerce Commin, 853 F.2d 145, 150 (2d Gir. 1988), aff'd, 494 US. 1
(1990). 5

The Village next argues that MPac's abandonnent predates the Trails
Act's application. Even prior to enactnent of the Trails Act, the | CC had
exclusive jurisdiction to deema railroad right-of-way abandoned. See,
e.d., Colorado, 271 U S. at 164-65; Kalo Brick & Tile, 450 U S. at 319-20.
State law clains can only be brought after the ICC has authorized an

abandonnent and after the railroad has consummated that abandonnent
authorization. See, e.qg., Hayfield N RR v. Chicago & NW _ Transp. Co.,
467 U S. 622, 635 (1984).°% Therefore, MPac could only have abandoned its
right-of-way, even prior to the Trail Act's application, if the |ICC nade

such a determ nation, which it has not done in this case.

Lastly, the Village attacks the validity of the ICC s Decision on
several other grounds. The Village asserts that the Trails Act is
i napplicable in this case because the quitclaimdeed did not

SEven if we examine Mssouri |law, we neverthel ess concl ude
that state | aw does not mandate a concl usion that the right-of-way
has been abandoned. See Kansas City Area Transp. Auth. v. 4550
Main Assocs., Inc., 742 S.W2d 182, 191 (Mb. Ct. App. 1987), cert.
denied, 484 U. S. 1063 (1988). In the present case, the facts
indicate that the right-of-way was used for customer service until
about 1987, at which tine it was used for other types of railroad
services until early 1992. This wuse of the right-of-way
contradicts a finding of abandonnent, even under state |law, prior
to 1992 at which tinme the Trails Act was in effect.

A recent decision by the D.C. Crcuit does not affect our
analysis. In Fritsch v. Interstate Commerce Commin, 59 F.3d 248
(D.C. Gr. 1995), cert. denied, 116 S. C. 1262 (1996), the court
held that a railroad coul d abandon its property interest after the
| CC issued a decision permtting abandonnment but prior to the
expiration of a 180-day public use condition under 49 U S. C
8§ 10906, thereby ending the I1CC s jurisdiction over the property.
Unli ke the Fritsch case, MoPac did not repeatedly express its clear
intent to abandon the right-of-way after the 1CC issued its
Deci sion; rather, MPac expressed wllingness to negotiate with
Trailnet. Moreover, under the Trails Act, the right-of-way could
not have been abandoned during a period of interimuse.
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expressly reserve a reversionary interest in MPac. Moreover, according
to the Village, the I1CCs Decision is void because the 180-day period
| apsed before an agreenent was reached between MoPac and Trailnet. As
not ed above, these argunents shoul d have been presented to the ICC and in
a petition directly to us challenging the | CC s Decision. Therefore, the
Vill age has waived these argunents. Nevertheless, the plain | anguage of
the Agreenent denonstrates that both it and the quitclai mdeed were drafted
in order to conply with the reversionary interest requirenent in the Trails
Act. See 16 U S. C. § 1247(d). The ICC, noreover, was free to extend this
time period for an agreenent as it did in this case. Therefore, we find
t hese argunents neritless.

[11. CONCLUSI ON

For the reasons di scussed above we conclude that the district court
did not err in granting sunmary judgnent to MPac and Trailnnet.
Accordingly, we affirmthe district court's order and deny all pending
not i ons.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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