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BOMWAN, Circuit Judge.

WIlliam Peanick, Jr., a Native Anerican, brought this Title VI
enpl oynent -di scri m nati on acti on agai nst federal officials after he tw ce
failed to graduate from the United States Marshals Service training
acadeny. Peani ck appeals fromthe judgnent of the District Court,! which
|argely denied his clains for relief. W affirm the judgnent of the
District Court, although our rationale differs fromthe reasons stated in
the District Court's order.

The Honorable WIlliam$S. Bahn, United States Magi strate Judge
for the Eastern District of Mssouri, to whomthe case was referred
for final disposition by consent of the parties pursuant to 28
US C 8 636(c)(1) (1988).



In 1984 Peanick was enployed by the Federal Protective Service.
Sonetine during that year, Peanick applied to becone a Deputy United States
Marshal and was provisionally accepted. He was sent to the narshal acadeny
in dynco, Georgia, for a nmandatory two-part training course in February
1985. Peani ck passed the first phase of his training, an eight-week
crimnal investigator school, which largely consisted of classroom
instruction. Peanick failed the second phase of the training course, a
five-week physical endurance program when he injured his knee while
runni ng. He was told that he could return to the acadeny and take the
physical fitness program again when his injury had heal ed conpl etely.

On August 23, 1985, after receiving a clean bill of health fromhis
physi ci an, Peanick returned to the acadeny to repeat the five-week physica
training course. As a part of basic training, all recruits nmust score
above a certain percentile ranking for their age and gender on a physica
fitness test known as the Physical Efficiency Battery (PEB). The PEB
consists of five conponents: push-ups, sit-ups, flexibility, body-fat
analysis, and a 1.5 mle run. Peanick, even after repeated attenpts, was
unable to conplete the 1.5 mle run in the tine allotted for men in his age
group. Odinarily, any recruit who fails the physical training program
twice is renoved fromthe deputy nmarshal position. Accordingly, on Cctober
24, 1985, the Marshals Service wote a letter to Peanick proposing his
renmoval . Peani ck responded to the letter by pointing out that he had
suffered an injury that prevented himfrom neeting the PEB requirenments.
As a result of his response, the Marshals Service determ ned that instead
of renoval fromthe service, Peanick would be reassigned to the position
of detention officer. A detention officer's duties are nore linmited than
those of a deputy marshal and primarily involve judicial and prisoner
security.



On January 21, 1986, the Marshals Service issued a Decision on
Proposed Renoval, officially inform ng Peanick that he woul d be reassigned
froma deputy marshal position to that of a "Detention/Oficer Guard" with
a retroactive effective date of January 9, 1986. Supp. Joint App. at 27.
The deci sion explained that Peanick would remain a detention officer until
he was "able to neet all of the fitness standards for a Deputy U S. Marsha
position," at which tinme he could "request reassignnment to [his] fornmer
status." [|d. Assunmng a favorable disposition of such a request, Peanick
could "be reassigned to a Deputy U. S. Marshal position and placed in the
accelerated pronotion program" |d. Finally, the letter also inforned
Peani ck that he could file a grievance if he was not satisfied with the
decision: "If you believe that this action is being taken because of your
race, color, religion, sex, national origin, age, marital status, or
political activity not required by law, you may request a review of this
action through the Departnent of Justice Conplaint System" ld. at 28. The
letter explained that to file a discrimnation claim Peanick should
contact the Equal Enploynent Opportunity (EEO officer for the Marshals
Service. Peanick nade no attenpt to file a claimwi th the EEO officer at
that tine.

Less than a nonth later, on February 10, 1986, Peani ck appeal ed his
reassignnment to the Merit Systens Protection Board, alleging that the
reassi gnnent was based on handicap discrimnation. No nention of race or
gender discrimnation was nmade at this tine. The Board dismn ssed the
appeal on the grounds that it |acked jurisdiction over reassignnments. On
February 25, 1988--nore than two years after the decision to reassign him
as a detention officer was nmde--Peanick sent a letter to a personnel
of ficer, requesting explanations for the first tinme about alleged race and
gender discrimnation in connection with the adm nistration of the PEB test
and his subsequent reassignnent to detention officer. Peanick also sent
a letter to the Director of the Marshals Service around the sane tine,
conpl ai ni ng about



all eged discrimnation on the basis of race and gender. The Associate
Director for Administration of the Marshals Service responded to Peanick's
letters. The associate director explained that Peanick's allegations of
race and gender discrimnation were untinely since Peanick failed to | odge
a conplaint within thirty days of the alleged discrimnatory incident as
required by federal regulations. See 29 CF. R § 1613.214(a)(1)(i) (1985).
The associate director also told Peanick that "if you are able to achieve
the m ni nrum physical standards required for a Deputy U S. Marshal and
provi de nedical docunentation to verify your fitness, the agency wll
consi der sending you to the Trai ning Acadeny to conplete basic training."
Supp. Joint App. at 8.

Peani ck' s charges eventually were referred to the EEO officer for the
Marshal s Service, who nmade initial contact with Peanick in May 1988. The
EEO officer informed Peanick in June 1988 that the matter could not be
resolved informally and that Peanick could file a formal conplaint of
discrimnation with the Departnent of Justice. Peanick filed his conplaint
on June 30, 1988, alleging, inter alia, that his failure to graduate from
the acadeny and his subsequent reassignment to detention officer were
because of race and gender discrinmnation. The EEO officer recomended
that the Departnment of Justice reject Peanick's conplaint because nost of
his clains were tinme-barred since Peanick did not contact an EEO officer
within the prescribed thirty-day tinme linmt and his remaining clainms were
without nerit. On June 27, 1989, the Departnent of Justice, follow ng the
recommendation of the EEO officer, issued an adninistrative decision
denyi ng Peani ck's cl ai ns.

Peanick filed this action in federal court on May 23, 1989, alleging
two theories of discrimnation. First, Peanick clained that his failure
to graduate fromthe acadeny and his subsequent reassignnent to detention
officer were the result of race and gender discrinmnation (graduation and
reassi gnnent clains). He



contended that while he was not able to graduate from the acadeny and
becone a deputy narshal because he failed the 1.5 mile run, other recruits
fromdifferent racial backgrounds with sinmlar orthopedic injuries were
allowed to graduate after substituting alternative forns of testing for the
1.5 mle run. Peani ck al so insisted that he has been deni ed pronotions,
achi evenent awards, equi pnrent and uni fornms, and overtine pay, and he has
been subjected to harsher discipline because of his Native Anerican
heritage. Peanick alleged that he has been discrimnated agai nst on the
basis of his gender while training at the acadeny because wonen recruits
were given a longer tine period to conplete the mandatory 1.5 nile run.
Second, Peanick clainmed he was subject to further gender discrimnation
when the Marshals Service refused to grant himtine to participate in the
FIT program which gives federal enpl oyees access to exerci se equi pnment and
affords a limted anount of work time for exercise (FIT programclain).
Based on these two theories of alleged discrimnation, Peanick sought an
order reinstating himto the position of deputy marshal with back pay and
benefits, as well as an order nandating his participation in the FIT
program

In lieu of an answer, the governnent filed a notion to dismss and
for summary judgnent.2 The governnment argued that Peanick's graduation and
reassignnent clains were untinely since Peanick did not contact an EEO
officer within the thirty-day regul atory deadline. The governnent did not
argue that the FIT programclaimwas untinely. The court ordered that the
timeliness issue would be taken together with the case and deci ded after
trial.

2As a result of the long and conplicated procedural history
surrounding this case, the governnment neglected to file an answer
before trial. Nei ther party apparently noticed the |lack of an
answer and, after trial, the governnent, having discovered its
om ssion, submtted a notion to file its answer out of tinme. The
District Court granted the notion.
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After a two-day bench trial, the court issued its first nenorandum
order on April 18, 1994. The court first determined that the graduation
and reassignnent clains were tinely filed. The court reasoned that
Peanick's failure to graduate from the acadeny and his subsequent
reassi gnnent to detention officer status anmobunted to continuing violations
because (1) the Marshals Service told Peanick he could still becone a
deputy marshal if he satisfied the fitness requirenents; (2) Peanick sought
i mediate "clarification and correction" of what he believed to be
discrinmnatory treatnent; and (3) additional discrinmnatory incidents
stemmed from Peanick's classification as a detention officer. Peanick v.
Morris, No. 4:89Cv981, slip op. at 12 (E.D. M. April 18, 1994) (Peanick
). Even though the court deened the action tinely, it rejected on the
nerits Peanick's theory of race and gender discrinmnation as it relates to
his graduation and reassi gnnent clains. Wth respect to Peanick's FIT
programclaim the court found that the Marshals Service had di scrim nated
agai nst Peani ck by denying himaccess to the program The court noted that
whil e the program was available to nostly fermale adninistrative staff,
Peanick "was often denied the right to participate" even though his
detention officer status neant that he was an adm ni strative enpl oyee. 1d.
at 18. The court concluded that the denial of access to the FIT program
was based on Peanick's gender and awarded him $100 in damages. In a
subsequent nenorandum order, the court awarded Peanick $500 in attorney
fees. Peanick v. Mrris, No. 4:89Cv981, slip op. at 14 (E D. M. April 19,
1995) (Peanick 11).

On appeal, Peanick does not <challenge the District Court's
determnation that he did not suffer from any racial discrimnnation.
I nstead, Peanick appeals the court's holding of no gender discrinination
as it relates to his failure to graduate from the acadeny and his
subsequent reassignnent as a detention officer. He also insists that the
court erred in failing to order that he be reinstated as a deputy narsha
with full back pay and benefits.



Fi nal Iy, Peanick challenges the court's decision to award $500 i n attorney
fees as insufficient.

W first address Peanick's claim of gender discrimnation as it
relates to his failure to graduate from the acadeny and his subsequent
reassi gnnent as a detention officer. Peanick nmaintains that the Marshals
Servi ce discrimnated agai nst hi mbecause the PEB standards required nal e
recruits to conplete the 1.5 mle run in a shorter tine period than fenal e
recruits.® As noted above, after finding that this claimwas tinely filed,
the District Court nevertheless went on to reject it on the nerits. W
review a district court's legal conclusions de novo and its factual
findings for clear error. Long v. Nix, 86 F.3d 761, 765 (8th Cr. 1996).
We conclude that the District Court was correct to reject this claim

al though, unlike the District Court, we reject it on tineliness grounds and
do not reach the nerits of the claim This Court nay "affirmthe district
court's judgnment on any grounds supported by the record.” United States
v. Lohman, 74 F.3d 863, 866 (8th Cir.), cert. denied, 116 S. C. 2549
(1996).

A federal governnent enpl oyee alleging discrimnation under Title VII
of the Gvil Rights Act, 42 U.S.C. 88 2000e to 2000e-17 (1988 & Supp. V
1993), nust bring purported discrinmnatory acts to the attention of the
federal agency's EEO officer within thirty days of the alleged incident.
29 CF.R § 1613.214(a)(1)(i) (1985). The thirty-day deadline functions
as a statute of limtations and failure to nmeet it will result in dismssa
of the

3Peani ck' s other claim of gender discrimnation, denial of
access to the FIT program is entirely unrelated to his allegation
t hat the PEB standards discrimnate against nmen. The governnent
has not cross-appealed the District Court's finding that Peanick
was di scrimnated against with respect to the FIT program nor has
Peani ck appeal ed as insufficient his $100 award for this violation.
The FIT programclaimis thus not before us.
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claim MAlister v. Secretary of Health and Human Servs., 900 F.2d 157,
158 (8th Cir. 1990). The limtations period begins to run "the date on
whi ch the adverse enploynent action is comunicated to the plaintiff."
Dring v. MDonnell Douglas Corp., 58 F.3d 1323, 1328 (8th Cir. 1995).
Peani ck clains that the Marshals Service conmitted gender discrinination

when it applied different PEB requirenents to nale recruits than to fenale
recruits and reassigned himas a detention officer. The PEB standards were
applied to Peanick when he attended basic training at the acadeny in
February 1985 and again in Septenber 1985. On January 21, 1986, the
Marshal s Service notified Peanick of his reassignnment to detention officer

Consequently, the latest the thirty-day limtations period began to run was
January 21, 1986--the date on which Peanick was told of the adverse
enpl oynent action. Peanick, however, waited nore than two years bhefore
contacting an EEO officer about these alleged acts of gender
di scrimnation, far beyond the thirty-day tinme limt. Because Peani ck
failed to make a tinely conplaint, the gender discrimnation claim
regarding his failure to graduate and his subsequent reassignnent to
detention officer is barred. See MAlister, 900 F.2d at 158. W thus
affirm the District Court wth respect to this claim of gender

di scrimnation--even though the court erred in concluding that the claim
was tinely filed as a continuing violation--because we reach the sane
result by a different nethod.

The District Court gave three reasons for why it found the actions
of the Marshals Service to be continuing violations of Title VII. See
supra p. 6. None of these reasons, however, provides a legitinmate basis
for finding a continuing violation of the gender discrimnation claimas
it relates to Peanick's failure to graduate from the acadeny and his
subsequent reassignnent to detention officer. First, the court deterni ned
that Peanick's action was tinely because the Marshals Service told Peanick
that he could still becone a deputy marshal if he successfully conpleted
PEB testing, which, according to the District Court, neant that the



decision to reassign Peanick to detention officer "was not necessarily
permanent and final, and that the Marshal Service wanted to work with
plaintiff to inprove his situation." Peanick | at 12. A nere pronmise to
all ow Peanick to reenter the deputy marshal programif he satisfied the PEB
standards does not undermine the finality of the initial decision to
reassign himas a detention officer. An unanbi guous decision to reassign
hi mwas nade on January 21, 1986, and that is when the linmitations period
began to run. See Dring, 58 F.3d at 1328. Peanick al so cannot resort to
sone sort of equitable estoppel theory, arguing that the promi se that he
m ght be rehired as a deputy marshal induced himto sleep on his rights.
Equi tabl e estoppel is appropriate only when "the enployee's failure to file
intinely fashion is the consequence either of a deliberate design by the
enpl oyer or of actions that the enployer should unnistakably have
understood would cause the enployee to delay filing his charge."
Kri egesmann _v. Barry-Whnmiller Co., 739 F.2d 357, 358-59 (8th Cir.)
(quoting Price v. Litton Business Sys., Inc., 694 F.2d 963, 965 (4th GCir.
1982)), cert. denied, 469 U S. 1036 (1984). A contingent pronise by the
Marshal s Service that Peani ck might soneday becone a deputy marshal if he

passed the PEB test, without nore, does not warrant an equitabl e estoppel.
Wlson v. Westinghouse Elec. Corp., 838 F.2d 286, 288 (8th Cr. 1988)
(holding that attenpts by supervisors to | ocate new position w thin conpany

for plaintiff did not toll limtations period); Lawson v. Burlington
Indus., Inc., 683 F.2d 862, 864 (4th Cir.) (holding that enployee's
expectation that he might be rehired did not toll linmtations period),

cert. denied, 459 U S. 944 (1982).

Second, the court held that the action was tinely because Peanick
"imediately began seeking clarification and correction of what he
perceived to be discrinmnatory treatnment"” by filing an appeal with the
Merit Systens Protection Board. Peanick | at 12. Such a deternination
undercuts, rather than supports, a finding that the claimwas tinely. |If
in fact Peanick believed at the



outset that he had been discrimnated against, he had no excuse for failing
to contact an EEO officer within the thirty-day period instead of waiting
nore than two years.

Third, the court concluded that the action was tinely because the
subsequent discrimnatory incidents Peanick suffered "are a continuation
of his classification as a detention officer." 1d. The District Court
never specified what those subsequent discrimnatory incidents were that
resulted fromPeani ck's reassignnment as a detention officer. Presunmably,
t he subsequent discrimnatory incidents referred to Peanick's allegedly
being denied pronotional opportunities, achievenent awards, training,
uni forms, and overtine pay. Those incidents, however, stem from Peanick's
claimof race discrimnation and in no way relate to his claimof gender
di scrim nation. See Conplaint at § 7E Peani ck did not appeal the
District Court's rejection of his race discrimnation claimand thus that
claimis not before us. W hold that the alleged discrimnatory incidents
in question do not support Peanick's continuing-violation theory.

In a last-ditch attenpt to save his action, Peanick argues, in his
reply brief, that the governnent has waived the tineliness defense because
it did not cross-appeal on this issue. This argunent is unconvincing. W
are free to affirmon this ground even though the government has not cross-
appealed it. See Auman v. United States, 67 F.3d 157, 161-62 (8th GCir.
1995) ("W review judgnents, as opposed to opinions, and nay affirmon any

ground supported by the record, regardl ess of whether counsel urged that
ground or the district court considered it.").*

“Peani ck al so argues that the District Court erred in failing
to order as renedial relief his reinstatement to deputy narshal
with full back pay and benefits. This argument "puts the cart
before the horse" because it assunes that Peani ck has al ready won
on this count. W need not and do not address this argunent since
Peanick was not entitled to prevail on his claim of gender
discrimnation in the first place.

-10-



Peani ck's chall enge to the $500 attorney fees award as insufficient
must also fail. A prevailing plaintiff ina Title VI| action is entitled
to recover costs, including reasonable attorney fees. 42 U S.C. § 2000e-
5(k) (Supp. V 1993). W review a district court's award of attorney fees
for an abuse of discretion. Parton v. GIE North, Inc., 971 F.2d 150, 156
(8th CGr. 1992). The relatively small award in this case sinply reflects

the fact that Peanick's case was l|largely unsuccessful. The trial court
rejected the very heart of his case: the clains of racial discrinination
as well as the claim of gender discrimnation as it relates to the PEB
standards and reassignnent to detention officer status. The only success
Peani ck enjoyed was with respect to his claimof gender discrimnation in
the FIT program "a mnor issue which received little attention" and

resulted in a meager $100 award of damages. Peanick Il at 12. The "nost
critical factor" in awarding attorney fees "is the degree of success
obt ai ned. " Hensley v. Eckerhart, 461 U S. 424, 436 (1983). G ven

Peanick's very limted success, it was not an abuse of discretion to award
only $500 in attorney fees.

V.

For the foregoing reasons, the judgnent of the District Court is
af firned.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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