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Andre Dewayne W I lians and Dana Thonpson chall enge the sentences
i nposed by the district court® following their guilty pleas to conspiring
to distribute and possess with intent to distribute cocaine base, in
violation of 21 U S. C. 88 841(a)(1), (b)(1)(A), and 846. W address each
appeal in turn, and affirm

W LLI AMS

On appeal, WIllians first argues the court erred by assessing a
firearmpossessi on enhancenent under U S.S.G § 2D1.1(b)(2). For the
enhancenent to apply, "the governnent has to prove by a preponderance of
the evidence that it is not clearly inprobable that the weapon had a nexus
with the crimnal activity." United States v. Ri chnond, 37 F.3d 418, 419
(8th Cir. 1994), cert. denied, 115 S. . 1163 (1995).

Here, the record shows that the governnent produced sufficient
evi dence, because the firearmwas found in WIllians' garnent bag and near
the drugs, and WIllianms was using his residence to package and distribute
drugs. See lnited States v. Wllians, 10 F.3d 590, 595-96 (8th G r. 1993)
(where residence was used for drug dealing, sufficient nexus existed

bet ween weapon found in second-fl oor bedroom and drugs found in first-floor
kitchen); United States v. Hammer, 3 F.3d 266, 270 (8th Gr. 1993)
(presence of guns in house where drugs were packaged and sold sufficient),
cert. denied, 114 S. C. 1121 (1994). Al t hough Thonpson testified at
WIllians' sentencing hearing in an attenpt to exonerate Wllians on this

i ssue, the district court found the testinony was not credible, and that
finding is virtually unassailable. See United States v. Adipietro, 983
F.2d 1468, 1472 (8th Cir. 1993). W thus conclude the district court did
not clearly err by assessing the enhancenent. See R chnond, 37 F.3d at 419

(standard of review.
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WIllians also argues the district court clearly erred by denying him
an additional one-level reduction for acceptance of responsibility under
US S G 8§ 3EL.1(b). W reject this argunent because the record shows
Willianms mnimzed his responsibility and role in the offense. See United
States v. Behr, 33 F.3d 1033, 1037 (8th Cir. 1994).

We deny WIlians' "Enmergency Mdtion to Appoint Replacenent Counse
on Appeal ."

THOVPSON

At WIllianms' sentencing hearing, Thonpson provided testinony which
the district court found to be "a blatant and unmitigated lie." At the
begi nni ng of Thonpson's sentencing hearing the next day, the district court
advi sed the parties it was contenplating an upward departure based on
Thonpson's conduct. After the parties addressed the matter, and w t hout
objection, the district court assessed a two-level increase for obstruction
of justice, see U S.S.G § 3Cl.1, departed upward seven nonths based on
US S G §85K20, p.s., and sentenced Thonpson to 144 nonths inprisonnent
and ei ght years supervised rel ease.

On appeal, Thonpson argues that the district court failed to provide
reasonable notice of its intent to depart upward. See Burns v. United
States, 501 U S. 129, 138 (1990) (court nmnust give parties "reasonable
notice" that it is considering departing upward on ground not identified

in presentence report). Based on the circunstances of this case, we
concl ude Thonpson had reasonabl e notice: the conduct primarily triggering
the departure occurred the day before his sentencing.

Thonpson al so argues the district court erred in departing upward.
W reject this claim First, the Qudelines expressly authorize departure
when a sentencing court finds "that there



exi sts an aggravating . . . circunstance of a kind, or to a degree, not
adequately taken into consideration by the Sentencing Commission in
formulating the guidelines.” 18 U S.C. § 3553(b); see U S.S.G § 5K2.0,
p.s. Here, the district court concluded that a two-I|evel increase for
obstruction of justice did not adequately address Thonpson's egregious
conduct . Cf. United States v. Jagim 978 F.2d 1032, 1038-39 (8th Cr.
1992) (affirmng 8 5K2.0 upward departure for egregi ous obstruction of

justice where sentencing court chose not to apply &8 3CL.1, which would have
permtted only two-1level enhancenent), cert. denied, 508 U S. 952 (1993).

Second, we conclude the record supports the existence of the circunstances
justifying departure, nanely, the extent to which Thonpson |ied under oath.
Finally, we conclude that a seven-nonth upward departure was proper,
because the resulting sentence was below the statutory naxi num for the
offense (life inprisonnent), and deference is accorded district courts on
this issue. See 18 U.S.C. § 841(b)(1)(B); Saunders, 957 F.2d 1488, 1493
(8th Cr.) (court of appeals gives deference to district court and respects
its "superior “feel' for the case" (quoted case onmtted)), cert. denied,
506 U. S. 889 (1992), and cert. denied, 506 U. S. 158 (1993); United States
v. Carey, 898 F.2d 642, 646 (8th Cir. 1990) (affirm ng departure from 180
months to 228 nonths, and noting sentence was well wthin statutory

maxi nunj .

Accordingly, the judgnents are affirned.
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