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MURPHY, Circuit Judge.

Donald A. Newton appeals froma district court decision affirmng the
Soci al Security Commissioner's denial of his applications for disability
i nsurance and supplenental security inconme benefits. W reverse and
remand.

Newt on applied for disability insurance benefits on April 22, 1993
under Title Il of the Social Security Act, 42 U.S.C. § 401 et

"The HONORABLE CARCL E. JACKSON, United States District
Judge for the Eastern District of Mssouri, sitting by
desi gnat i on.



seq., and for Supplenmental Security Income (SSI) benefits under Title XVI
of the Act, 42 U S.C. § 1381 et seq. He alleged disability from Cct ober
30, 1992, based on illiteracy, nmenory | apses, alcoholism and hypertension
Hi s applications were denied initially and on reconsi deration

A hearing before an adninistrative law judge (ALJ) was held in
Novenber 1994. Newton was 37 years old at the tinme. His previous jobs
i ncl uded unskilled or sem-skilled work pouring iron, cutting sod, sweeping
floors, applying hot roofing materials, and doing construction tasks.
These jobs involved nediumto very heavy | abor, did not require reading or
writing, and were not highly technical in nature.

Since his alleged onset date of disability, Newton has worked at two
j obs. During June to Septenber of 1994, he worked at the Bl ack Hawk
Foundry as a grinder and a netal beater, which involved carrying weights
bet ween 150 to 200 pounds. He earned between $6. 50 and $7.26 per hour and
worked at least forty hours per week. He testified at the hearing that he
drank during lunch, but stated he was fired because of an eye injury, from
whi ch he has fully recovered. Newton also worked for one week with Rose's
Wbod Products in October 1994, but said he quit because his drinking
prevented himfromgoing to work in the nornings. He testified that he has
| ooked for other work.

According to intelligence tests, Newton has an |I.Q score of 77,
which is in the borderline range of nmental deficiency. Newton testified
that he attended special education classes until the ninth or tenth grade,
but that his reading and arithnetic abilities were at a second grade |evel.
He said he could not read street signs but did read comic strips and
letters fromhis girlfriend. He also alleged difficulties with counting
and nmaki ng change and clainmed to have trouble renmenbering things. Near the
end of the hearing, however, he stated he had been able to concentrate and



answer questions during it.

Several nedical reports were also introduced into evidence. Stephen
Paul Singley, MA , evaluated Newton in May 1993. Newton was easily able
torecall his date of birth, the address where he had |ived for one nonth,
and several things about his past. Singley concluded that Newton m ght
have dyslexia and was "quite incapable . . . of maintaining conpetitive
enpl oynment" if his daily functioning was simlar to that during the
interview Dr. Norman A Scott reviewed Newton's nedical records in July
1993 and concluded that he had noderate deficiencies of concentration,
persi stence, or pace resulting in the failure to conplete tasks in a tinely
manner . Dr. Scott neverthel ess concluded that Newton was capabl e of
conpl eting independent sinple activities. Dr. Janet S. MDonough reached
a simlar conclusion based on her review in Novenmber 1993 of Newton's
records, reporting that he could concentrate well enough to conplete
sinpl e, routine tasks.

Newton testified that he suffered from uncontroll able al coholism
He clained two different conpanies had fired himfor drinking on the job
and that he had been arrested three tinmes for driving under the influence.
He stated he drank daily, using noney from collected cans to fund his
habi t. He has been through eight treatnent prograns and says he often
starts drinking within a few days after finishing a program Newt on' s
treating physician, Dennis Straubinger, D.OQ, reported in March of 1993
that Newton was no | onger using al cohol and that he was capabl e of working
as of March 25, 1993. Dr. D.V. Domingo, a psychiatrist who exam ned Newt on
in May 1993, also reported that Newton had stated he was no |onger using
al cohol, which was substantiated by a |l ack of alcohol snell on his breath.
Dr. Domi ngo concluded that if Newton stayed sober, he could carry out
instructions, interact appropriately with people around him and naintain
attention and concentration for sinple jobs such as janitorial work.



Newt on was suffering no physical inpairnments except for nunbness in
his right fingers due to an injury sone eight years before the hearing.
(He wites with his left hand, but clainmed he did nost things with his
right hand.) Despite surgery to repair a nerve in his right wist, he said
certain fingers could not feel objects. He stated on a prehearing
guestionnaire that he did not take painkillers or any kind of nedication.

Newton testified that his daily activities included riding his bike
to collect cans for noney, visiting with his girlfriend and friends,
wal ki ng around, snoking cigarettes, occasional vacuunming, and fishing with
his el even-year-old son. He also reported on his benefits application that
he Iiked to watch race cars and tel evision

The ALJ posed two hypot hetical questions to the vocational expert,
G Brian Paprocki. The first hypothetical described a younger individua
with no physical limtations, a ninth or tenth grade education, a
borderline range of intelligence, a mninmal ability to read and wite, an
ability to performonly sinple tasks, and an ability to control a drinking
problem The vocational expert testified that such a person could work as
a foundry worker, commercial cleaner, roofer, or horticultural worker. In
the ALJ's second hypothetical, the individual had all of the above
limtations plus an inability to control his drinking. The expert assuned
such a person would not regularly report to work and could therefore not
hol d enmpl oynent. Newton's attorney then asked the expert about the effect
of the reported deficiency in concentration, persistence, and pace on
Newt on's ability to work. The expert responded that these basic work
habits were necessary for a person to maintain enploynent, and that a
noderate deficiency in these abilities would cause problens on an ongoi ng
daily basis, "regardless of . . . what the job required froma physica
or skill standpoint."



The ALJ issued a decision in February 1995, denying disability
i nsurance benefits. The ALJ found that Newton was not disabled due to the
performance of substantial gainful activity fromJune to Septenber 1994 at
the Black Hawk Foundry. The ALJ found that Newton had borderline
intellectual functioning and a history of substance abuse. The ALJ
i ndicated on an attached Psychiatric Review Techni que Form that Newt on
often had deficiencies of concentration, persistence, or pace, but found
hi m capabl e of naintaining concentration and attention for sinple work.
The ALJ stated that Newton had no inpairnment or conbination of inpairnents
sufficient to nmeet the requirenents in the regulations. The ALJ further
noted that Newton's recent foundry work showed he had no physica
limtations, he could control his drinking problem and his daily
activities were not greatly restricted. Based on these findings, the ALJ
concluded Newton could perform his past work as a roofer, comercial
cl eaner, horticultural l|aborer, and foundry worker.

Newt on pursued his administrative claimfurther and then turned to
federal court. The Appeals Council denied review in My 1995. The
district court affirnmed the Comm ssioner's decision in Decenber 1995,
concluding that it was supported by substantial evidence on the record as
a whole and not affected by any error of law. On appeal, Newton argues
that he was entitled to a trial work period in 1994, that the hypothetica
guestion posed to the vocational expert erroneously excluded his
deficiencies of concentration, persistence, or pace, that the ALJ
i nproperly discredited his conplaints of uncontrollable alcoholism and
that the evidence supported a finding of disability.

The Commi ssioner's decision to deny disability insurance benefits
will be affirmed unless it is unsupported by substantial evidence in the
record as a whole or based on legal error. Keller



v. Shalala, 26 F.3d 856, 858 (8th Cir. 1994). Qur revi ew enconpasses
evi dence that both supports and detracts fromthe Conmi ssioner's decision.
Mapes v. Chater, 82 F.3d 259, 262 (8th G r. 1996).

A

Newt on argues that his work from June to Septenber 1994 should not
have been consi dered as evidence of substantial gainful activity show ng
that he was not disabled. He argues that his work constituted a trial work
period which could not be considered in deternmining his eligibility for
disability insurance benefits. The Conmi ssioner responds that Newt on
shoul d not be allowed to raise the issue for the first tine on appeal and,
in any event, he is not entitled to a trial work period because he was
never awarded benefits. She contends that the ALJ properly considered
Newt on's 1994 work in assessing his alleged disability.

Newt on asserted in his district court brief that he was "entitled to
atrial work period" and that his work during 1994 should not be fatal to
his disability claim That brief cited the trial work provisions in both
the federal statutes and regulations, as well as Lacy v. Sullivan, 810 F.
Supp. 1038, 1040-42 (S.D.lowa 1992), which discussed the effect on a
disability claim of activity during a trial work period. Newt on has

sufficiently raised the trial work period issue, and it is properly before
us.

Under the Social Security Act, every insured individual under the age
of 65 who has filed an application for benefits and is under a disability
is entitled to benefits. 42 U S.C. 8§ 423(a)(1). Disability neans the
"inability to engage in any substantial gainful activity by reason of any
nedi cal | y determi nabl e physical or nmental inpairnment which can be expected
to result in death or which has lasted or can be expected to last for a
continuous period of not less than 12 nonths." 42 U S.C. § 423(d)(1)(A).
A person



becones entitled to disability benefits for each nonth after five
consecutive nmonths of being under a disability. [d. 88 423(a)(1)(D &
(c)(2)(A).

A determination of disability is made according to a five-step
sequential process. See 20 C.F.R § 404.1520. These steps take into
account whether a clainmant is working, whether the clainmnt's physical or
nental inpairnments are severe, whether the clainmant's inpairnents prevent
a resunption of work done in the past, and whether the claimant's
i npai rments preclude any other type of work. 1d. The regulations also
requi re a separate sequential process for evaluating allegations of nental
inmpairnents in adult claimants. See id. 8§ 404. 1520a(a).

If aclaimant is working in a substantial gainful activity, he wll
be considered not disabled under step one regardless of his nedical
condi tion, age, education, and work experience. 1d. § 404.1420. Any work
perfornmed during a period of clained disability may show that a cl ai mant
can engage in substantial gainful activity. 1d. Relevant factors include
anmopunt of earnings and whether the work was conducted in a sheltered or
special environment. |d. 8§ 404.1574.

Wrk done during a trial work period, however, may not be consi dered
in determining whether a claimant's disability has ceased during that
period.? 42 US.C 8§ 422(c)(2); 20 CF.R 8§ 404.1592(a); Walker v.
Secretary of Health and Human Services, 943 F.2d 1257, 1260 (10th GCir
1991); MDonald v. Bowen, 818 F.2d 559, 565 (7th G r. 1986); Hunt er v.
Departnent of HHS, 851 F.

2Qur reviewon this issue is limted to Newton's claimfor
di sability insurance benefits because trial work provisions no
| onger apply to clainms for supplenental security inconme benefits.
See Enpl oynent Opportunities for Disabled Americans Act, Pub. L.
No. 99-643, 100 Stat. 3574 (1986) (anending 42 U.S.C. § 1382c by
elimnating provisions on trial work period).

7



Supp. 75, 79 (E.D.N. Y. 1994); Lacy v. Sullivan, 810 F. Supp. 1038, 1041
(S.D.lowa 1992); Tepfer v. Secretary of HHS 712 F. Supp. 156, 158
(WD. Ark. 1989). This provision enables a clainant to test his or her
ability to work. 42 U S.C § 422(c)(2); 20 CF.R § 404.1592(a). Work
perfornmed during the trial period may only be considered in determnining

whet her a disability ended at sonme point after the trial period. 20 CF.R
8 404.1592(a). In addition, a clainmant's disability may be found to have
ended during the trial work period "if the nedical or other evidence shows
that [the claimant is] no |onger disabled." Id. & 404.1592(e)(2).

In order to be entitled to a trial work period, a claimnt nust be
entitled to disability insurance benefits. 42 U S. C § 423(a); 20 CF. R
8 404.1592(d)(2)(i). As noted, a clainmant becones entitled to disability
i nsurance benefits after filing an application and waiting five consecutive
nont hs during which he or she is under a disability that has | asted or can
be expected to last twelve nonths. 42 U S. C 88 423(a)(1)(D & (c)(2)(A).
The trial work period begins with the nonth in which the individual becones
entitled to disability insurance benefits, but it may not begin before the
nonth in which the application for benefits is filed. 1d. 8§ 422(c)(3); 20
C.F.R 8 404.1592(e). The trial period ends at the close of the ninth
nont h, whet her consecutive or not, in which services have been perforned,
or at the month in which evidence besides the trial work shows the clai mant
is not disabled. [d. § 404.1592(e)(1) & (2).

In this case, the ALJ's decision of no disability was prenised on
Newton's work at the Black Hawk Foundry during 1994. At step one of the
sequential evaluation process the ALJ found that Newton's work from June
to Septenber of 1994 anpbunted to substantial gainful activity and that he
was therefore not disabled. The ALJ then went on to evaluate Newon's
all egations of disability based on his alleged learning disability,
al coholism nenory | apses, and hypertension. The ALJ cited the 1994 work
as



evi dence that Newton's daily activities were fairly unrestricted, he had
no physical limtations, he could control his use of alcohol, and his
all eged inpairnments did not prevent himfromreturning to his past rel evant
wor K.

The ALJ erred in basing a decision of no disability on Newton's 1994
wor k wi thout considering whether it qualified as falling within a trial
work period. |If Newton was disabled for five consecutive nonths before he
began work in June 1994, then he would have been entitled to disability
i nsurance benefits and a trial work period. 42 U.S.C. 88 422(¢c)(3) &
423(a)(1); 20 CF.R 8 404.1592(e). |If he was eligible for a trial work
period in June 1994, then his services for nine nonths thereafter would
constitute trial work. 20 C.F.R 88 404.1592(a) & (e). H s trial work
could only show that his disability ended at sone point after his trial
period. 1d. (enphasis added). The Conm ssioner could determine that his
disability ended during the trial work period, however, based on nedica
or other evidence besides his trial work. 1d. § 404.1592(e)(2).

The Conmi ssioner argues that Newton was not entitled to a trial work
peri od because he had not yet been awarded benefits. She cites 20 CF. R
8 404.1592(d) (1), which states that "[t]hose who are receiving disability
i nsurance benefits . . . generally are entitled to a trial work period" and
Social Security Ruling 82-52, which states that when a "return to work
denonstrating ability to engage in [substantial gainful activity] occurs
bef ore approval of the award and prior to the | apse of the 12-nonth period
after onset, the claimnust be denied." She interprets these provisions
to nean that only those claimants who are awarded and receiving benefits
may have a trial work period

Wi le courts nust give deference to an agency's interpretation of its
own regul ations, courts are not bound by themand they are not concl usive.
Wiite Industries, Inc. v. F.A A, 692 F.2d 532,




534 (8th Cir. 1982). Social Security rulings are intended to bind only the
Social Security Adm nistration. 20 C.F.R § 422.406(b)(1). They have
neither the force nor effect of l|aw or Congressionally promnul gated
regul ations. See Heckler v. Edwards, 465 U S. 870, 874 n.3 (1983).

The cited regulation, 20 C.F. R § 404.1592(d) (1), does not exclude
t hose who have not yet received benefits fromengaging in trial work. That
provi sion does not state that only those who are receiving benefits are
entitled to a trial work period, only that they "generally are entitled"
to one. The only express requirenent in the regulations for entitlenent
to a trial work period is that a person be "entitled" to disability
i nsurance cash benefits. Id. 8§ 404.1592(d)(2)(i). Under the statute,
entitlenent to such benefits is not conditioned upon receipt of a benefits
award, but only upon the passage of five consecutive nonths of disability
| asting twel ve continuous months. 42 U.S.C. 88 423(a)(1)(D) & (¢)(2)(A).
A claimant may thus actually becone entitled to disability benefits before
adj udi cation of his claim and then the clainmant's trial work period would
al so begin before an award of benefits is approved.

The agency ruling, SSR 82-52, is inconsistent with the statutory
provi sions governing the start of a trial work period. Under SSR 82-52,
atrial work period may begin only after benefits have been awarded and the
clai mnt has had a disability for twelve consecutive nonths.® According

31t is also unclear whether SSR 82-52 even applies in this
case. The ruling provides that a disability clai mshould be
denied if the claimant works before an award i s approved and
before "the | apse of the 12-nonth period after onset [of
disability]." The ruling does not el aborate on whether the
period of twelve consecutive nonths begins imediately foll ow ng
the alleged onset disability date, or at sonme point after the
onset date. |If the fornmer interpretation were correct, then SSR
82-52 woul d not seemto apply here because Newton's 1994 work at
t he Bl ack Hawk Foundry occurred well after the twelve consecutive
nmonths follow ng his
al | eged onset disability date of October 30, 1992. Neither party
addressed this possibility in their briefs, and we have found no
case law on point. In light of our conclusion that Newton may be
entitled to a trial work period under the regulations, we find it
unnecessary to resolve this issue.

10



to the statute and regul ati ons,
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though, a trial work period starts in the nonth that entitlenent to
disability benefits begins, which is the nonth follow ng five consecutive
nont hs of being under a disability that has |asted or is expected to | ast
a total of twelve continuous nonths. 42 U S.C. 8§ 423(d)(1)(A) (enphasis
added); 20 CF.R § 404.1592(e); Walker, 943 F.2d at 1260; Hunter, 851 F.
Supp. at 79; Lacy, 810 F. Supp. at 1041. In other words, under the
statute, a clainmant need not have had a disability for twelve consecutive
nmont hs before he may test his ability to work.

Moreover, conditioning trial work periods upon prior receipt of
benefits would subject claimants to the vagaries of the admnistrative
office in which the claim was filed. An individual whose claim is
efficiently processed might be able to begin trial work after expiration
of the five-nonth waiting period and award of benefits, in contrast to
another clainmant who filed in a busier or less efficient office. See
Tepfer, 712 F. Supp. at 159. dCainmants could be di scouraged from worKking
prior to an adjudication, and, under SSR 82-52, they would be forced to
remain idle for at | east one year. This situation would be inconsistent
with the trial work period policy to encourage people to return to work as
soon as possible. 42 U S C 8§ 422(c); Walker, 943 F.2d at 1260; MDonald,
818 F.2d at 1264; Hunter, 851 F. Supp. at 78.

The | anguage in the statutes and regul ati ons does not require that
a trial work period be conditioned on a prior receipt of benefits and/or
the lapse of a twelve nmonth period of disability. See 42 U S C
§ 422(c)(2); 20 CF. R § 404.1592(a); Walker, 943 F.2d at 1260; MDonal d,
818 F.2d at 565; Hunter, 851 F. Supp. at 79; Lacy, 810 F. Supp. at 1041;
Tepfer, 712 F. Supp. at 158. The
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Conmmi ssioner thus erred in considering Newon's sumer 1994 work as
evi dence of substantial gainful activity to support a finding of no
disability without first determ ning whether he had been entitled to a
trial work period during that tine.

Newt on also challenges a hypothetical question posed to the
vocational expert. |In support of a finding of no disability, the ALJ cited
the vocational expert's response to a hypothetical question which described
a person with a mininal ability to read and wite, a borderline range of
intelligence, a ninth or tenth grade education, an inability to perform
highly skilled or technical work, a capacity for sinple jobs, and a
denonstrated ability to control his drinking problem Newton argues that
this question was defective because it onmitted nedical evidence of his
deficiencies of concentration, persistence, or pace resulting in a failure
to conplete tasks in a tinely manner

A hypothetical question nust precisely describe a claimant's
i npairnments so that the vocational expert nay accurately assess whether
jobs exist for the claimant. Smith v. Shalala, 31 F.3d 715, 717 (8th Cr.
1994). A vocational expert cannot be assuned to renenber all of a

claimant's inpairnments fromthe record. Witnore v. Bowen, 785 F.2d 262,
263-64 (8th Cir. 1986). An expert's testinmony based upon an insufficient
hypot heti cal question may not constitute substantial evidence to support

a finding of no disability. 1d.

There is no dispute in the nedical evidence that Newton suffers from
deficiencies of concentration, persistence, or pace, or that these were not
nmentioned in the hypothetical question. Dr. Scott found that New on had
noderate deficiencies in his ability to carry out detailed instructions,
mai ntain attention and concentration for extended periods, perform
activities within a

13



schedule, mmintain regular attendance, be punctual wthin customary
tol erances, conplete a nornmal work week, and performat a consistent pace
wi t hout an unreasonabl e nunber and | ength of rest periods. Dr. MDonough
found that Newton was markedly limted in his ability to carry out detailed
instructions and noderately limted in his ability to maintain attention
and concentration for extended periods. Consistent with these findings,
the ALJ stated on the Psychiatric Review Technique Form attached to the
deci sion that Newton "often" has deficiencies of concentration

persi stence, or pace.

The vocational expert could not have been expected to renenber
Newton's deficiencies in these areas fromthe record al one. See Witnore,
785 F.2d at 263-64. Since these deficiencies were not included in the

hypot heti cal question, the expert did not base his opinion on the ful

extent of Newton's limtations and his testinony could not have constituted
substantial evidence to support the Comni ssioner's decision. 1d.

The Commi ssi oner contends that these deficiencies did not have to be
i ncluded in the hypothetical question because the question |imted Newton's
capabilities to sinple jobs. She notes that Drs. Scott and MDonough
concl uded that Newton's concentration problens did not significantly limt
his abilities to follow short and sinple instructions and nake sinple work-
rel ated decisions, and that Dr. Domi ngo determni ned Newton coul d nmaintain
concentration for sinple work.

The vocational expert stated on cross-exam nation, however, that
Newt on's concentration and persistence problens related to basic work
habits needed to maintain enpl oynent. A noderate deficiency in these
areas, the expert testified, would cause problens on an ongoing daily
basis, "regardless of . . . what the job required froma physical or skil
standpoint." The expert's original response to the hypothetical question
may t hus have been

14



different if the question had al ready described all of Newton's functional
limtations. See Smith, 31 F.3d at 717. Any hypot hetical question on
remand shoul d i ncl ude Newton's deficiencies of concentration, persistence,
or pace so that the vocational expert night accurately determine his
ability to work.

C.

Newt on contends that the ALJ erroneously discredited his conplaints
of uncontrollable alcoholismby failing properly to apply the standards set
forth in Polaski v. Heckler, 739 F.2d 1320 (8th Cir. 1984) (subsequent
history onitted). He asserts that the overwhel ning evidence shows he

cannot control his drinking and he is thereby incapable of working.

In order to establish disability due to alcoholism a claimnt nust
show that he has lost self-control to the point of being "inpotent to seek
and use neans of rehabilitation" and that his disability is enconpassed by
the Act.* Starr v. Sullivan, 981 F.2d 1006, 1008 (8th Gr. 1992) (citation
omtted). A key factor in assessing a claimant's ability to control his

use of alcohol is his ability to engage in substantial gainful activity.
Mapes, 82 F.3d at 263. The claimant's credibility is also assessed in
relation to daily activities; the duration, frequency, and intensity of the

“‘Recent anmendnents to the Social Security Act elimnate
al coholismas a basis for obtaining disability insurance and
suppl enmental security incone benefits. See Contract with Anerica
Advancenent Act of 1996, Pub. L. No. 104-121, 110 Stat. 847, 852-
53 (anmending 42 U. S.C. 88 423(d)(2) & 1382(c)). For clains
deci ded by the Comm ssioner before March 29, 1996 (the enact nent
date of the anmendnents), disability benefits beginning on, or
after, January 1, 1997 may not be based on alcoholism 110 Stat.
at 853-54. The final admnistrative adjudication of Newton's
claimwas nade in May 1995, when the Appeals Council denied
Newt on's request for review of the ALJ's decision. |f Newton
wer e di sabled by alcoholism his eligibility for benefits on this
basis could not extend beyond January 1, 1997. See id.
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subj ective conplaint; precipitating and aggravating factors; dosage,
effectiveness, and side effects of nedication; and functional restrictions.
Pol aski, 739 F.2d at 1322.

The ALJ found that Newton's alcohol wusage had not been an
uncontrol led or persistently significant influence on his work abilities
based in part on his past twenty years of work and the 1994 work at the
Bl ack Hawk Foundry. Although Newton worked fairly consistently from 1973
through 1992, it was in Cctober 1992 that his al coholism becane all egedly
disabling. After that date, the only substantial gainful activity the ALJ
found that Newton had perforned was his few nonths of work in 1994 at the
foundry. On renand, the ALJ nmay need to reexanine Newton's ability to
control his al cohol usage depending upon its determ nation of the trial
wor k period issue.

[l
The judgnent of the district court is reversed and the nmatter is
remanded so that the court may direct further admnistrative proceedings
consistent with this opinion.
A true copy.
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