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ROSENBAUM Di strict Judge.

Mlton Gary Marshall was convicted, in August, 1995, of
preparing fraudulent tax returns. He appeals the district court’s
denial of his notion for judgnent of acquittal and the court’s
calculation of his base offense level under the United States

Sent enci ng Cui del i nes. W affirm the judgnent of the district
court.?!

*The HONORABLE JAMES M  ROSENBAUM United States
District Judge for the District of Mnnesota, sitting by
desi gnat i on.

The Honorable Harry Barnes, United States District Judge for
the Western District of Arkansas.
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On June 14, 1995, a federal grand jury returned a 60-count
i ndictment charging Marshall wth aiding or assisting in the
preparation of false or fraudulent income tax returns. See 26
US C 8§ 7206(2). During the five-day trial, the governnent noved
to dism ss 18 counts of the indictnent. On August 18, 1995, a jury
found Marshall guilty of 17 counts. The jury was unable to reach
a verdict on the remaining 25 counts, which were subsequently
di sm ssed at the tinme of sentencing.

On Decenber 8, 1995, the district court sentenced Marshall to
51 nonths inprisonnent under the federal Sentencing Guidelines,
based on a total tax |oss of $2,004,961.00. This calculation was
based on governnent exhibit 17-1, which sumarized all tax returns
beari ng Marshal | ' s tax preparer nunber fil ed between 1991 and 1993.
Exhibit 17-1 was not admtted at trial because it included tax
returns prepared by two of Marshall’s enpl oyees. The exhibit was,
however, accepted for sentencing purposes after the district court
found it reflected Marshall’s rel evant conduct.

A
Marshal | appeals the denial of his notion for judgnment of
acquittal. He argues the evidence was insufficient to convict, the

i ndi vi dual taxpayers who testified against himwere not credible,
and the verdict was equivocal .

Evidence is sufficient to sustain a conviction if, viewed in
the light nost favorable to the governnent, it offers substantial
support for the verdict. dasser v. United States, 315 U. S. 60, 80
(1942); United States v. Marin-Ci fuentes, 866 F.2d 988, 992 (8th

Cr. 1989). It is axiomatic that we do not "pass upon the
credibility of wtnesses or the weight to be given their
testinmony."” United States v. Wtschner, 624 F.2d 840, 843 (8th

Cir. 1980) (citing Stanley v. Henderson, 597 F.2d 651, 653 (8th
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Cr. 1979)). Further, this court will not upset a conviction
nerely because the jury's verdict nay have been inconsistent.
United States v. Finch, 16 F.3d 228, 230-31 (8th G r. 1994).

The evidence here was sufficient to convict Marshall of
preparing fraudulent tax returns. Fourteen individual taxpayers
testified concerning Mrshall’s preparation of their returns.
Based on their testinony, the jury could well find that Marshall
listed fictitious dependants, inproperly reported filing status, or
i nproperly cl ai med earned i ncone or health care credits for one or
anot her taxpayer. The taxpayers testified they did not see their
returns before filing and were unaware of the inaccuracies.
Finally, the taxpayers testified that Marshall paid them their
refunds in cash, and, as such, they did not know their refunds were
| arger than the sumthey received.

This evidence is sufficient to sustain the jury s verdict.
Marshall’s own testinony that he did not know the returns were
false was clearly rejected. Such rejection is not subject to
review. Wtschner, 624 F.2d at 843.

Marshal | further clains that the taxpayers’ testinony cannot
sustain his verdict because they were not crimnally charged. This
contention is nmerely an attack on the witnesses’ credibility and
provi des no ground for reversing Marshall’s conviction. See id.
Finally, Marshall’s argunent that the jury inproperly convicted on
sonme counts, but reached no verdict on others, is sinply a claim
that the verdict was inconsistent. Such inconsistency, of course,
is not a basis for reversal. See Finch, 16 F.3d at 230-31.
Accordi ngly, we uphold Marshall’s conviction.



B
Marshal | chall enges the use of governnment exhibit 17-1 to
enhance his sentence. He alleges the district court inproperly
relied on the presentence report ("PSR') which, based on exhibit
17-1, determned the tax | oss to be $2,004, 961. 00.°

Marshall clainms the district court should have held an
evi dentiary hearing regardi ng the anount of |oss, relying on United
States v. Hamrer, 3 F. 3d 266 (8th Cr. 1993), cert. denied sub nom
Wal kner v. United States, 114 S. C. 1121 (1994). Hamrer teaches
that, in resolving contested i ssues of fact, a sentencing court may
not rely on statenents contained in a PSR 3 F. 3d at 272. Rather,
t he governnent nust produce "evidence sufficient to convince the
Court by a preponderance of the evidence that the fact in question
exists." 1d. at 272-73 (quoting United States v. Streeter, 907
F.2d 781, 791-92 (8th GCr. 1990)). A sentencing court, however
need not hold an evidentiary hearing to resol ve factual objections
where, as here, the sentencing judge presided over the trial. 1In
such a case, the court nmay base its findings of fact on the trial
record. United States v. Jones, 875 F.2d 674, 676 (8th Gr.),
cert. denied, 493 U. S. 862 (1989).

Here, the trial record anply supports the district court’s tax
| oss determ nation. See Jones, 875 F.2d at 676. WMarshall admtted
he prepared nore than 1,200 tax returns, and testified that all
enpl oyees in his tax preparation business were under his control.
The trial evidence showed that the returns listed in exhibit 17-1
contained the sanme types of discrepancies as those returns for
whi ch Marshall was convicted -- inproper clainms of earned incone
and health care credits and incorrect filing status. Based on this

Because the PSR cal culated a |l oss in excess of $1,500, 000. 00,
Marshal |’ s base of fense | evel was 20. See U.S.S.G 88 2T1.4(a)(1)
and 2T4.1(0O. Marshal | contends the amount of |oss should have
been $90, 122. 00, producing a base offense |evel of 14. See
US S. G 88 2T1.4(a)(1l) and 2T4.1(1).
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evi dence, the Court could have found by a preponderance of the
evi dence that Marshal |l caused, either directly or through enpl oyees
under his control, the tax losses reflected in exhibit 17-1.
Hanmer, 3 F.3d at 272-73. Accordingly, we affirm the sentence
i nposed by the district court.

L.
The judgnent of the district court is affirned.
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