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PER CURI AM

David Barber, a citizen of Illinois, appeals from the district
court's dismssal without prejudice of his civil rights and tort action
because of inproper venue. W reverse and remand for transfer of Barber's
Bi vens! clains to the Central District of Illinois, and for a determ nation
of whether the court has subject matter jurisdiction over Barber's Federal
Torts Clainms Act ("FTCA") clains.

Bar ber brought this action against Dennis J. Sinpson, United States
Postal |nspector, and Paul D. Kothcer and Phyllis J. Nelson, United States
Probation Officers, in their individual and official
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capacities. Barber alleged that he was arrested in June 1993, based on a
fal se and fraudul ent report witten by defendants Kothcer and Nel son, and
on a letter witten by defendant Sinpson regarding Barber's possible
possession of stolen mail. These docunents were forwarded to the Regi onal
Parol e Commi ssion in Kansas Gty, Mssouri, resulting in an arrest warrant
being issued for Barber. Barber alleged that he was held until August 25,
1995. Bar ber claimed defendants' conduct violated his constitutional
rights and Mssouri tort law, and alleged jurisdiction was proper under 28
U S. C 88 1331, 1343, and venue was proper under 28 U S.C. 8§ 1391(e)(2).
He sought nonetary danages.

Whet her the Western District of Mssouri is a proper venue for
Barber's Bivens clains is determined by reference to 28 U S.C. § 1391(h),
which states in relevant part that "[a] civil action wherein jurisdiction

is not founded solely on diversity of citizenship may . . . be brought only
in. . . (2) ajudicial district in which a substantial part of the events
or omssions giving rise to the claimoccurred . . . ." Cf. Stafford v.

Briggs, 444 U.S. 527, 544 (1980) (Section 1391(e) applies only to suits
agai nst governnent officials in their official capacities, venue of Bivens
actions governed by § 1391(b)). Venue nmay be proper in any nunber of
districts so long as a substantial part of the events giving rise to the
action occurred there. Wodke v. Dahm 70 F.3d 983, 985 (8th Cir. 1995).
"One of the central purposes of statutory venue is to ensure that a

defendant is not "haled into a renbte district having no real relationship

to the dispute.'" 1d. (quoted case onitted).

Al though Barber alleges that fraudul ent docunents were sent to, and
the decision to have him arrested was nade in the Western District of
M ssouri, these events do not constitute a substantial part of the events
giving rise to his Bivens clains against these defendants. Both the
specific allegedly wongful conduct of these



def endant s--the generation of false and fraudul ent docunents--and Barber's
arrest occurred el sewhere. Cf. id. at 985 (Lanham Act case; venue not
proper in district where trailers involved were nmanufactured and deal ership
agreerment was executed; conduct that allegedly violated Lanham Act occurred
el sewhere).

As Bar ber would probably now be precluded fromrefiling his Bivens
clains by the relevant statute of Ilintations, it was an abuse of
discretion for the district court to disnmiss these clains wthout prejudice
rather than transfer themto the Central District of Illinois. Cf. Lowery
v. Estelle, 533 F.2d. 265, 267 (5th Gr. 1976) (per curiam (affirmng
district court's decision to disnmiss rather than transfer because plaintiff
did not face a statute of limtations problem; Sanchez v. United States,
49 F.3d 1329, 1330 (8th Cir. 1995) (per curiam (Bivens actions, |like 42

U S C 8§ 1983, governed by state's statute of limtations for personal
injury actions where claimarises); Gowder v. True, 74 F.3d 812, 814 (7th
CGr. 1995) (per curiam (lllinois two-year statute of linmitations applied
to Bivens action arising in Illinois).

As to Barber's «clains against defendants in their official
capacities, defendants argued bel ow that these clains are properly brought
only under the FTCA, that the United States should be substituted as
defendant, and that the district court |acked subject matter jurisdiction
because Barber had not exhausted his adm nistrative renedies. See 28
U.S.C. 8§ 2679(a) and (d); Price v. United States, 81 F.3d 520, 521 (5th
Gr. 1996) (FTCA exhaustion requirenment is jurisdictional). The district

court should have addressed the existence of subject matter jurisdiction

over Barber's FTCA clains before ruling on venue. Cf. United States
ex rel. Rudick v. Laird, 412 F.2d 16, 20 (2d Cr.), cert. denied, 396 U S.
918 (1969). On renand, the district court should determ ne whether the
United States shoul d be substituted as the naned defendant on those clains

agai nst defendants in their



official capacities, and whether Barber exhausted his admnistrative
remedi es under section 2675(a) of the FTCAwithin the six nonths prior to
filing suit. See 28 U . S.C. 2401(b); MNeil v. United States, 508 U S. 106-
112 (1993) (holding that a conplaint filed before exhaustion of renedies
will not be viewed as properly filed as of the date of final agency action,
but instead the conplainant will have to refile). Only if the district
court determnes jurisdiction exists should it consider whether venue over
these clains is proper under 28 U S.C. § 1402(b).

Accordingly, we remand to the district court for further proceedings
consistent with this opinion.

BEAM Gircuit Judge, dissenting.

There is clearly no subject matter jurisdiction for either claim
asserted by M. Barber. | would dismss.
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