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Bef ore BEAM and MURPHY, Circuit Judges, and BURNS," District Judge.
BEAM GCircuit Judge.
After determning that Wal ker LaBrunerie's incul patory statenent was
given in the course of plea discussions, the district court suppressed the

statenent under Rule 11(e)(6)(D) of the Federal Rules of Crininal
Procedure. The governnent appeals. W reverse.

*The HONORABLE JAMES M BURNS, United States District
Judge for the District of Oegon, sitting by designation.



. BACKGROUND

Thi s appeal involves a troubl esone situation in which | aw enforcenent
agents sought a suspect's cooperation and are now attenpting to use his
statements against him The Federal Bureau of |nvestigation (FBlI) and the
Internal Revenue Service (I RS) conducted an investigation into corruption
in the city governnent of Kansas City (Mssouri). During the
i nvestigation, LaBrunerie cane under suspicion for, anmong other things,
bribing city council nenber Mchael Hernandez to obtain favorable zoning
action. Unknown to LaBrunerie, Hernandez had been actively cooperating in
the investigation.

At sonme point during the investigation, the FBI needed the
cooperation of another suspect. LaBrunerie was selected for the task and
approached at his Kansas Cty hone at approximately 8:00 a.m on Septenber
15, 1994. The reportedly cordial neeting, between LaBrunerie and two
agents, lasted for roughly thirty mnutes. LaBrunerie was inforned of the
crimnal charges he could face,! the strong possibility of jail time, and
the inportance of his cooperation. After LaBrunerie briefly explained his
role in the offenses, the agents requested his further cooperation and
asked himto attend another neeting later that sanme norning. Stating that
he had no option other than cooperating with the investigators, LaBrunerie
agreed to attend the neeting.

LaBrunerie drove to a hotel several mles fromhis home to attend the
second neeting. It began around 10:00 a.m and | asted approximately three
hours. Several FBlI agents were present, as was Assistant United States
Attorney Paul Becker. Follow ng introductions, Becker spent approxinately
the first fifteen mnutes of the neeting explaining the charges LaBrunerie
could face, the

Those charges included bribery, noney |aundering, inconme tax
evasion, mail fraud and fraud agai nst the governnent.
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effect of his cooperation on his sentence, and, in general terns, the
federal sentencing guidelines. At this neeting, LaBrunerie incrimnated
hinsel f by giving a detailed explanation of his role in the offenses.

LaBruneri e attended both neetings w thout obtaining counsel. |ndeed,
the FBI agents admttedly di scouraged LaBrunerie fromobtaining counsel and
did not read himhis Mranda rights. The agents inforned LaBrunerie that
al t hough he was a target of the investigation, he was free to |eave the
neetings at any tinme and was not under arrest. LaBrunerie was further
instructed not to tell anyone about the neetings because public know edge
of his cooperation would | essen his value as an infornmant.?2

For various reasons, LaBrunerie's cooperation with the investigation
disintegrated. After LaBrunerie informed others of his cooperation with
| aw enforcenent, the FBI effectively dropped him as a source. He was
subsequently indicted on various charges involving the bribery of
counci | man Hernandez. LaBrunerie then noved to suppress his Septenber 15th
st at enent s.

At a suppression hearing before the magi strate judge, both LaBrunerie
and the prosecution focused on the issues of whether the FBI's questioning
of LaBrunerie was custodial and whether his statenents were voluntarily
given. The magistrate judge found that the statenment nade at the 8:00
neeting was adnmissible as voluntarily given during non-custodial
guestioning. This appeal does not involve that ruling. At the end of that
suppr essi on hearing, however, the magistrate judge sua sponte raised the
i ssue of whether the 10:00 statenent was given in the course of plea

The FBlI agents wanted LaBrunerie to work undercover for them
This work was to entail, anong other things, LaBrunerie's taping of
conversations regarding the bribery schenes. | f LaBrunerie's
cohorts were made aware of his cooperation with the FBI, they would
likely not freely discuss those matters with him
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di scussions and was, thus, inadnissible under Federal Rule of Crim nal
Procedure 11(e)(6)(D) (Rule 11). Neither side had considered or argued
this point.

The magi strate judge found the 10: 00 statenent was nade in the course
of plea discussions and recommended that it be suppressed. The district
court held a hearing specifically addressing this issue and entered an
order suppressing the 10:00 statenent. The governnent alleges that this
ruling was erroneous because the 10:00 statenment by LaBrunerie was nerely
offered in the hope of obtaining |l eniency in sentencing and, therefore, is
adni ssi bl e evi dence.

1. DI SCUSSI ON

The district court's ultimate determ nation that LaBrunerie's 10:00
statement was given in the course of plea discussions is a m xed question
of law and fact. See Onelas v. United States, 116 S. C. 1657, 1662
(1996) (holding district court's determnination of whether probable cause

exi sted for search, requiring application of historical facts to law, is
m xed question of |aw and fact and shoul d be revi ewed de novo). On appeal,
therefore, we review the deternination de novo.® See id. To deternine
whet her LaBrunerie's

]'n so holding, we recogni ze the contrary Eighth Crcuit cases
cited by the appellees for the proposition that the district
court's denial of a notion to suppress is reviewed under a clearly
erroneous standard. See, e.qg., United States v. Hare, 49 F.3d 447,
450 (8th Gr.), cert. denied, 116 S. C. 211 (1995); United States
v. Lloyd, 43 F.3d 1183, 1186 (8th Cr. 1994). Initially, we note
that those cases predate the United States Suprenme Court's decision
in Onelas. Next, we note that despite stating the appropriate
| evel of review was one of clear error, a closer reading of the
cases shows that the court proceeded to review "the totality of the
circunstances." Hare, 49 F.3d at 451; Lloyd, 43 F.3d at 1186. In
other words, the court's actual review nmuch nore closely resenbl ed
a de novo review than it did a clearly erroneous review. In any
event, we would reach the sane result using either standard of
revi ew, because on these facts the district court commtted clear
error by determ ning LaBrunerie's 10:00 statenent was nmade in the
course of plea discussions.
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statenent was given in the course of plea discussions, we |look to the
specific facts and examine the totality of the circunstances surrounding
the statenent. United States v. Grant, 622 F.2d 308, 312 (8th Cr. 1980).

The essential purpose of Rule 11, upon which the district court based
its suppression order, 1is pronoting active plea negotiations and
encouragi ng "frank discussions" in plea bargaining. Rachlin v. United
States, 723 F.2d 1373, 1376 (8th Cir. 1983). The rule provides, in
rel evant part:

[E] vidence of the following is not, in any civil or crimnal
proceedi ng, adm ssibl e agai nst the defendant who nade the plea
or was a participant in the plea discussions:

(D) any statenent nade in the course of plea discussions
with an attorney for the governnent which do not result
in a plea of guilty or which result in a plea of guilty
later withdrawn.

Fed. R C&im P. 11(e)(6)(D). By its plain |anguage, the rule nmakes it
clear that a statenent nust be given "in the course of plea discussions"
to cone within the rule's exclusionary | anguage. See, e.q., United States
v. Robertson, 582 F.2d 1356, 1367 (5th Cir. 1978) (court nust distinguish
bet ween those discussions in which "the accused was nerely nmking an

admi ssion and those discussions in which the accused was seeking to
negotiate a plea agreenent"). Therefore, we nust deternine whether
LaBrunerie's 10: 00 statenent was given "in the course of plea discussions"
wi thin the neaning of Rule 11.

This case is indistinguishable fromUnited States v. Hare, 49 F.3d
447 (8th Cir.), cert. denied, 116 S. C. 211 (1995). |In Hare, we agreed
with the district court that statenents should not be




suppr essed because they were not given in the course of plea discussions.
Id. at 449. The facts of this case are very sinmilar. |In both cases, the
defendants were attorneys; here, LaBrunerie is a graduate of Harvard Law
School. Al though both LaBrunerie and Hare were originally contacted by FB
agents who | acked the authority to engage in plea bargaining, they both
voluntarily confessed their involvenent in crininal activities to those
agents. Both initial neetings were followed by second neetings, at renoved
| ocations, to which the defendants voluntarily journeyed. At both of these
second encounters, the then-present Assistant United States Attorneys
engaged in generalized discussions of the sentencing guidelines and the
possi bl e effect of cooperation on the defendants' respective sentences.

In neither the present case nor the Hare case did the Assistant
United States Attorneys discuss a possible plea bargain or in any way
encourage arrival at a plea bargain before the defendants made the
incrimnating statenents. |In fact, plea bargains were unattractive options
for the FBI because the attendant publicity would negate the effectiveness
of the suspects' cooperation. Both LaBrunerie and Hare offered their
cooperation in the hope of bettering their situation sonewhere down the
road. As we stated in Hare:

[ The defendant's] statenents were offered unconditionally in an
effort to cooperate. Perhaps [the defendant] was hopeful of
improving his situation and eventually gaining a notion for
substantial assistance at sentencing, but the statenents cannot
be said to have been made in the course of plea discussions
within the neaning of the exclusionary rules because no plea
bargain was offered or even contenplated at that point.

Id. at 451 (enphasis added).

Sinmply put, normal plea discussion events did not occur in the
present case: (1) no specific plea offer was nmade; (2) no deadline



to plead was inposed; (3) no offer to drop specific charges was nmade; (4)
no di scussion of sentencing guidelines for the purpose of negotiating a
pl ea occurred--only a generalized discussion to give the suspect an
accurate appraisal of his situation occurred; and (5 no defense attorney
was retained to assist in the formal plea bargaining process. See id. at
450; Rachlin, 723 F.2d at 1376-77. LaBrunerie knew that the offenses with
whi ch he could be charged were serious. Neverthel ess, such know edge does
not transforman admi ssion into a plea discussion. Therefore, we find on
the facts of this case, Rule 11 was inapplicable to the statenent here at

i ssue.
[11. CONCLUSI ON

Because we find no plea discussion to justify suppression of
LaBrunerie's statement under Rule 11(e)(6)(D), we reverse the judgment of
the district court.
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