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GOLDBERG, Judge.

This case involves plaintiffs' attenpt to prove a common | aw fraud
claimand a constructive fraud claimarising froma franchi se agreenent
with evidence of a violation of adm nistrative regulations. Plaintiffs
Jerry and Helen Morrison filed suit against defendant Back Yard Burgers
("BYB") seeking damages and attorney's fees for, anong other things, conmbn
law fraud arising from alleged msrepresentations concerning projected
profits. In response, BYB filed a counterclaim seeking a prelimnary

injunction to prohibit plaintiffs fromcontinuing to use its tradenark.
BYB

*THE HONORABLE RI CHARD W GOLDBERG, Judge, United States
Court of International Trade, sitting by designation.
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al so sought noney damages for wunpaid franchise fees and advertising
contributions pursuant to the franchise agreenent, and prejudgnment
i nterest. BYB t hen sought summary judgnent with respect to all clains
asserted against it, as well as its counterclaim The district court
granted defendant's cross notion for summary judgnent and awar ded def endant
nonet ary danmages.

Plaintiffs appeal to this Court, nmaking the follow ng argunents: (1)
the district court inproperly held that evidence of violations of the
Federal Trade Conmission Act, 15 U S.C. 88 41 et. seq. (1994), regarding
projections of future earnings do not qualify under the "bad faith"
exception to the common law rul e that specul ati ve busi ness projections can
not formthe basis of a fraud claim and (2) the district court erred in
granting summary judgnment because the fal se statenents are actionabl e under
a constructive fraud theory because of their tendency to deceive others.
For the reasons set forth below, we affirmthe district court's grant of
defendant's notion for summary judgnent.

. BACKGROUND

On January 18, 1993, plaintiffs Jerry and Helen Morrison entered into
a franchi se agreenent with Back Yard Burgers, a Delaware corporation with
its principal place of business in Mnphis, Tennessee. The plaintiffs'
purpose in entering the agreenent was to build and operate a fast food
restaurant in Russellville, Arkansas. Before plaintiffs entered into the
franchi se agreenent, they net with BYB personnel. They also net with two
BYB franchi sees, Joe Wiss and Tonmy Hilburn. Wiss provided plaintiffs
with financial statenments from his franchises in the Menphis area, and
Hi | burn provided financial information fromhis Little Rock franchises.
Plaintiffs allege that Wiss assured themthat they could expect to nake
$750, 000 i n annual sales at their Russellville franchise. The actual gross
sal es for



plaintiffs' Russellville Back Yard Burgers anounted to approximately
$235, 000 per year.

At the tinme of Wiss' representation, Federal Trade Conmi ssion
("FTC") regulations prohibited a franchisor from making representations
about future sales to a potential franchisee, unless they are supported by
denographi c research, set forth in a | egi ble docunent, and acconpani ed by
a disclaimer.! BYB failed to conply with these requirenments. There has
never been a BYB site in Russellville previous to plaintiffs' franchi se,
and BYB had not conducted a marketing survey of that area. Joe Wiss did
not set forth his representations in a single |egible docunent, and did not

IFTC Rule 16 CFR § 436.1 (1995) provides in part:

In connection with the advertising, offering, |icensing,
contracting, sale, or other pronmotion . . . of any franchise,
it is an unfair or deceptive act or practice . . . for any

franchi sor or franchi se broker:

* k%

(b) To make any oral, witten, or visual representation to a
prospective franchi see which states a specific |evel of potential
sal es, incone, gross or net profit for that prospective franchi see,
or which states other facts which suggest such a specific |evel,
unl ess:

(1) At the tinme such representation is made, such representation is
rel evant to the geographic market in which the franchise is to be
| ocat ed;

(2) At the time such representation is made, a reasonable basis
exists for such representation and the franchisor has in its
possession material which constitutes a reasonable basis for such
representation, and such material is nade available to any
prospective franchisee . . . ;

(3) Such representation is set forth in detail along with the
mat eri al bases and assunptions therefor in a single legible witten
docunent whose text accurately, clearly and concisely discloses
such information, and none other than that provided for by this
part or by State | aw not preenpted by this part. . .;

(4) The follow ng statenent is clearly and conspi cuously discl osed
in the docunent described by paragraph (b)(3) of this section in
i mredi ate conjunction with such representation and in not |ess than
twel ve point upper and | ower-case bol df ace type:

CAUTI ON
These figures are only estimates of what we think you may
earn. There is no assurance you'll do as well. If you rely upon

our figures, you nust accept the risk of not doing as well.
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make a specific disclainmer when presenting sales information. However,
prior to neeting with Wiss, BYB sent plaintiffs a Uniform Franchise
Offering Circular, which is required by the FTC, and which contained a
general disclainmer as to earnings projections.

Both Barry Pitts, Director of Franchise Devel opnent for BYB at the
tinme, and Lattinore Mchael, BYB s President, knew that Joe VWi ss presented
potential franchisees with financial projections or specific financial
staterments of franchisees in violation of the FTCregulations. At the tine
of the neeting with plaintiffs, Joe Wiss not only owned two franchi ses,
but he was al so the Secretary-Treasurer of BYB and a nenber of its board
of directors.

1. DILSCUSSI ON

In reviewing a district court's grant of summary judgnent, we apply
the sane standards as the district court. Mlaughlin v. Esselte Pendafl ex
Corp., 50 F.3d 507, 510 (8th GCr. 1995). The Court will affirmthe grant
of a summary judgnent notion if the evidence, viewed in the |ight nost

favorable to the non-noving party, denonstrates that there is no genuine
issue as to any material fact and that the noving party is entitled to
judgnent as a matter of law. 1d.; Fed. R Gv. P. 56(c).

A. Profit Projections under Conmon Law Fraud

Under Arkansas law, the tort of fraud, misrepresentation or deceit
consists of five elenments: (1) a false representation of a material fact;
(2) know edge that the representation is false, or an assertion of fact
whi ch he or she does not know to be true; (3) intent to induce action or
inaction in reliance upon the representations; (4) justifiable reliance
on the representation; and (5) danmages suffered as a result of the
reliance. Gendell v. Kiehl, 291 Ark. 228, 230, 723 S.W2d 830, 832
(1987).




In applying the first prong of this test, ascertaining whether
def endant made a fal se statenent of material fact, the general rule in
Arkansas is that "an action for fraud or deceit nmay not be predicated on
representations relating solely to future events." Delta School of
Commerce, Inc. v. Wod, 298 Ark. 195, 200, 766 S.W2d 424, 427 (1989).
Representations related solely to future events are considered to be nere

opi ni on under Arkansas law, rather than a matter of accurate know edge as
woul d be a statenent of fact. Delta, 298 Ark. at 199, 766 S.W2d at 426
("I'n general, an expression of opinion, i.e., a statenent concerning a
matter not susceptible of accurate know edge, cannot furnish the basis for
a cause of action for deceit or fraud."); see also, Gendell, 291 Ark. at

231, 723 S.W2d at 832 (statenent in sales presentation that an oil well
woul d punp "fifty barrels a day" was nere puffery and not actionable).

This is also the rule adopted by other circuits and one district
court inthis circuit. See, e.g., Hardee's of Maunelle, Arkansas, lnc. v.
Hardee's Food Sys.., lInc., 31 F.3d 573, 579 (7th Cir. 1994) (rejecting
plaintiff's assertion that the projected financial statenents can support

a claimof fraud because they are predictions or opinions regarding future
profitability, not representations of pre-existing material fact); Hengel

Inc. v. Hot "N Now, Inc., 825 F. Supp. 1311, 1321 (N.D. Il11. 1993); Carlock
v. Pillsbury Co., 719 F. Supp. 791, 829 (D. Mnn. 1989) (representations
as to franchise start-up and operating costs "were predictions as to the

future, not statenments of past or present fact"); Brill v. Catfish Shaks
of Anerica, Inc., 727 F. Supp. 1035, 1045 (E.D. La. 1989) (franchisor's
profit projections were not actionable where they were reasonabl e, based

upon earnings of existing franchi sed restaurants).

Projections related to franchise profits are representations rel ated
to future events. Wthout nore, this suggests that plaintiffs have failed
to state a clai munder Arkansas comon | aw



fraud theories and that summary judgnent in favor of defendant was
appropri at e.

B. Violation of FTC Requl ations as evidence of Bad Faith Exception to

Common Law Fraud Rul e

Plaintiffs argue that BYB's knowing violation of FTC regulations
shows bad faith intent under an exception to the general state comon | aw
rule that nere opinion cannot support a fraud claim This "bad faith"
exception was enunciated in Delta School of Commerce., Inc. v. Wod, 298
Ark. 195, 766 S.W2d 424 (1989). Assuming that BYB did in fact violate FTC
regul ati ons because its representations were not set forth on a single

| egi bl e docunent, did not contain a specific disclainmer, and were provided
wi thout a reasonable basis, we nevertheless reject plaintiffs' argunent.

Under the exception in Delta, a statement of future events nmay
constitute fraud if the statenent is false and the person naking the
representation or prediction knows it to be false at the tine it is nade.
Delta, 298 Ark. at 199-201, 766 S W2d at 426-7. In Delta, a
representative of the Delta School of Commerce advi sed Whod, a prospective
student, to pursue a career as a nursing assistant rather than a career as
a licensed practical nurse. The representative told Wod that the State
of Arkansas would be elimnating the licensed practical nurse position, and
that nursing assistants would take their place. The Arkansas state Suprene
Court found that the representative knew that his statenents regardi ng the
state's intentions were untrue at the tine, and that he nade these
staterments to i nduce Wod to enroll in Delta's nursing assistant program

Q

The exception in Delta does not apply to the present case. Delt
requi res actual know edge of falsity. Delta, 298 Ark. at 200, 766 S.W2d
at 427. Wiss's alleged projections pertained to



matters not subject to verification at the tine the statenents were nade.
The statenents were opi nion based upon accurate data from anot her narket,
and Wi ss had no information about the actual market site. Wiss could not
have known that his projections regarding plaintiffs' planned franchise
woul d eventually prove to be false. Therefore, plaintiffs have failed to
state an actionable claimbased on the exception in Delta.

A knowing violation of the FTC regulations does not alter this
conclusion. Violating 19 CF. R § 436.1 does not require the party to know
that his or her representations are false at the tinme they are nmade. Thus
a violation of the FTC regul ati on does not neet the conditions necessary
to qualify under the Delta bad faith exception. Application of the Delta
exception hinges upon the know edge that statenents are fal se, not upon the
know edge that one is violating an adnministrative regulation. Delta, 298
Ark. at 200, 766 S.W2d at 426.

Qur denial of plaintiffs' attenpt to support their state fraud claim
with evidence of a knowing violation of 16 CF. R § 436.1. is consistent
with other circuit's holdings that there is no private cause of action for
viol ations of the Federal Trade Conmi ssion Act, 15 U.S.C. 88 41 et seq.
R.T. Vanderbilt Co. v. Occ. Saf. & H Rev. Conin, 708 F.2d 570, 574-5 n
5 (11th Gr. 1983); Fulton v. Hecht, 580 F.2d 1243, 1248-9 n.2 (5th Cr.
1978); Holloway v. Bristol-Mers Corp., 485 F.2d 986, 1002 (D.C. Gir.
1973); Carlson v. Coca-Cola Co., 483 F.2d 279 (9th Cr. 1973). A plaintiff
shoul d not be pernmitted to plead violation of FTC regul ations as part of

a state comon law fraud case. A decision to the contrary could be
interpreted as substituting violation of FTC regulations for state |aw
requi renents, thereby effectively extending a private cause of action under
t he Federal Trade Conmmi ssion Act.

Because we hold that plaintiffs fail to satisfy the first el enment of
common | aw fraud concerning statenents of material fact,



we do not need to consider whether plaintiffs satisfied the other four
el ements of common | aw fraud.

C. Constructive Fraud

Plaintiffs' final argunent is to plead under a theory of
constructive fraud. Constructive fraud is defined "as “a breach of |ega
or equitable duty which, irrespective of the noral guilt of the fraud
feasor, the law declares fraudul ent because of its tendency to deceive
others . . . Neither actual dishonesty of purpose nor intent to deceive is

an essential elenment of constructive fraud.'" Cardiac _Thoracic and
Vascul ar Surgery, P.A v. Bond, 310 Ark. 798, 805, 840 S.wW2d 188, 192
(1992) (quoting Lane v. Rachel, 239 Ark. 400, 404, 389 S.W2d 621, 624
(1965)) (enphasis in original). 1In Bond, a seller defrauded a purchaser
accidently and without noral culpability by naking fal se representations

regardi ng the nunber of additional square feet the lessor could |lease in
the future. Between the tine that the parties entered into the contract
and the tine that the buyer attenpted to exercise its right to | ease nore
space, the | essor was reorgani zed and new nanagenent gai ned control of the
firm The new nmanagenent refused to honor the contract. Based on these
facts, the Arkansas state Suprene Court upheld rescission of the contract.

A plea of constructive fraud relieves plaintiffs of the burden of
proving scienter, or fraudulent intent. Plaintiffs nmust still prove the
ot her elenments of common |law fraud, including a false representation of a
material fact and justifiable reliance upon the representation. Bond, 310
Ark. at 806, 840 S.W2d at 192-3.

Thus, the above anal ysis regarding fal se statenent of material fact
and the exception enunciated in Delta applies equally here. As discussed
above, Wiss's statenents were nere opi nion based upon actual data from an
existing market. Plaintiffs therefore fail to satisfy the requirenent that
t he defendant nake a mi srepresentation



of fact to prove constructive fraud. W therefore do not need to consider
whether plaintiffs prove the other elenents of constructive fraud.

1. CONCLUSI ON

For the foregoing reasons, we affirmthe grant of sunmary judgnent
by the district court.
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