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PER CURI AM

Steven C. Labickas filed suit against the United States Departnment
of Education (DOE), Arkansas State University (ASU), and Simons First
National Bank (Si mons), alleging violations of the Federal Tort Cains Act
(FTCA), 28 U.S.C. 88 2671-80, the H gher Education Act (HEA), 20 U S.C. 88§
1070-1099, and state conmon | aw.

The district court disnissed the conplaint with prejudice as to all
def endants, concluding that Labickas failed to show that he had exhausted
adm ni strative procedures under the FTCA; that ASU was entitled to imunity
fromsuit under the El eventh Anendnent; the HEA did not provide a private
cause of action; and that there was therefore no federal subject matter
jurisdiction for Labickas's clains agai nst Simons.

W reject Labickas's argunent that the FTCA' s exhaustion requirenent
is unconstitutional. See Bellecourt v. United States,




994 F.2d 427, 430 (8th Cr. 1993) (FTCA is limted waiver of sovereign
immunity requiring strict conpliance; exhaustion of administrative renedies
is jurisdictional), cert. denied, 114 S. C. 1049 (1994); Celestine V.
Veterans Adnin. Hosp., 746 F.2d 1360, 1362 (8th Gr. 1984) (absent
exhaustion, sovereign imunity of United States is not waived).

As to Labickas's claim that the HEA creates a private right of
action, we determined in an earlier action filed by Labickas that no
private right of action was inplied under the HEA for student borrowers.
Labi ckas v. Arkansas State Univ., 78 F.3d 333, 334 (8th Cir. 1996) (per
curianm.

Contrary to his assertions, Labickas also cannot proceed under 42
USC §1983. W agree with the district court that ASU was entitled to
El eventh Anmendnment imunity. See Shernman v. Curators of Univ. of M., 16
F.3d 860, 863-64 (8th Cir. 1994) (discussing factors court nust consider
in determning agency's entitlenent to El eventh Arendnent inmunity); Dover
El evator Co. v. Arkansas State Univ., 64 F.3d 442, 447 (8th Gr. 1995) (ASU
entitled to El eventh Anmendnent imunity because testinony established funds

to pay award against ASU were controlled by state assenbly). As to
Si mmons, Labickas made no allegations fromwhich it can be inferred that
Simons acted under color of state law. See Mershon v. Beasley, 994 F.2d
449, 451 (8th Gr. 1993) (quoting Dennis v. Sparks, 449 U S. 24, 27 (1980))
(private party may be held liable on 8§ 1983 claimif "wllful participant
injoint action with the State or its agent"), cert. denied, 114 S.Ct. 1055
(1994).

W al so reject Labickas's argunent that the district court abused its
di scretion in denying Labickas's notion for a default judgnent agai nst
Simmons. See United States on Behalf of Tinme Equip. Rental v. Harre, 983
F.2d 128, 130 (8th Cir. 1993) (standard of review).




Al though it was within the district court's discretion to dismss
Labi ckas's state |aw clains, see MlLaurin v. Prater, 30 F.3d 982, 984-85
(8th Gr. 1994), they should have been dism ssed w thout prejudice. Cf.
Stokes v. Lokken, 644 F.2d 779, 785 (8th Cir. 1981) (construing order
dism ssing state law clains foll owing summary judgnent on federal clains

as dismssal wthout prejudice because such procedure is the "nornal
practice").

Accordingly, we affirm the dismssal with prejudice of Labickas's
federal clains and nodify the dismissal of his state law clains to be

wi thout prejudice. W deny Labickas's request to certify issues to the
United States Suprene Court.
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