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MAG LL, G rcuit Judge.

David L. Mears won a contest sponsored by his enployer, Nationw de
Miutual | nsurance Conpany. It was unclear, however, what his prize should
be. Mears expected to receive two Mercedes-Benz autonobiles, while
Nationwi de offered a gift certificate for a free restaurant neal.

Mears sued for breach of contract in this diversity action. The jury
found in his favor and awarded damages of $60, 000. The district court
voi ded the verdict, granting judgnment as a nmatter of |aw for Nationw de or,
in the alternative, a new trial. W reverse, finding that there was
sufficient evidence to support the jury verdict and an i nadequate basis for
a newtrial.



Nati onwi de Mutual | nsurance Conpany (Nationw de) traditionally holds
a regional convention for its enployees every three years. The conventions
were intended to boost enployee norale by recognizing workplace
achi evenent s.

Nati onwi de planned to have a regional convention for the South
Central Regional Ofices (SOCRO in July 1994. To organize and plan the
convention, Nationw de created an Executive Convention Commttee and siXx
subcommittees. (One committee, consisting of Linda MCaul ey, Mary Peterson
and Jeff Handy, was responsible for selecting a convention thene. They
decided to have a thene contest and drafted the foll owi ng announcenent:

SPECI AL ANNOUNCEMENT!

The 1994 SOCRO O ai ns Convention plans are bei ng devel oped and
we need your creativity. W don't know where. W don't know
when. And we don't have a thenme. That's where you cone in.
A contest is hereby announced to create a thene. Here's what
you coul d win:

H s and Her's Mercedes.
An all expense paid trip for two around the world.
Addi tional prize to be announced.

(AI'l prizes subject to availability)

Only two rul es apply:
1. The slogan is limted to not nore than ei ght words.
2. All entries nust be submitted to Linda MCaul ey,
Regi onal O fice by August 1, 1993.

Put your thinking caps on, get those creative juices flow ng,
tap the far reaches of your m nd. Prior thenes are not
eligible. As you will renenber, our 1991 thenme was " Qur Mbving
Force is You." Don't delay. Like Ed McMahon says, you can't
win if you don't enter.

Pl. Ex. 1.



David Mears, who worked out of his hone as a clains adjuster for
Nati onwi de from Cctober 1985 to Septenber 1993, was one of approxinately
185 SOCRO enpl oyees who recei ved the announcenent. Mears decided to enter
the contest and submitted several thenes, including "At the Top and Stil
Cli nbi ng. " Several nonths after submitting his thene, Mears left the
enpl oynent of Nationw de.

In October 1993, Peterson notified Mears that his thene had been
chosen for the 1994 convention. Mears clains that Peterson also told him
that he had won two Mercedes-Benz autonobiles, a fact that Peterson
di sput es. In January 1994, Mears spoke with Peterson again to inquire
about the status of the Mercedes. Peterson warned hi mthat he mnight not
receive the autonobiles for three reasons: first, Nationw de m ght change
the convention thene; second, Mears was no | onger enployed by Nationw de;
and third, the contest was a joke.

In the end, Nationw de used the thenme subnitted by Mears for the July
convention. The thenme appeared on nane tags and convention booklets, and
provi ded an overarching nessage for the convention events. After the
convention, Mears spoke with Handy. Handy infornmed Mears that Nationw de
never intended to award the two autonobiles, and offered Mears a restaurant
gift certificate instead.

On October 12, 1994, Mears sued Nationwide in federal court for
breach of contract. Nationwi de adnmitted that the contest was | egitimate,
but argued that Mears was not entitled to the two Mercedes-Benz autonobil es
as a prize. The jury found in favor of Mears and awarded hi m $60, 000 i n
damages.

On Nationwide's notion, the district court granted judgnent as a
matter of law. The court held that "the 'contract' sued on herein was
sinmply not a contract because the terns are not nearly



definite enough to be enforced and there is sinply no reasonably certain
basis for giving an appropriate renedy." Mem Op. at 4. In the
alternative, the district court also granted a new trial on the grounds
that the evidence was insufficient to substantiate the anount of damages.
Mem p. at 8; see also Fed. R Cv. P. 50(c). Mears appeal ed, chall engi ng
both the judgnent as a nmatter of |law and the contingent new trial. In
consi dering Mears' appeal, we look to the substantive | aw of the State of
Arkansas. See Mudlitz v. Miutual Serv. Ins. Co., 75 F.3d 391, 393 (8th Grr.
1996) .

The district court granted judgnent as a matter of law on two
grounds. First, the court concluded that Nationwi de's prize offer was too
indefinite to give rise to an enforceable contract. As the court phrased
it,

assune that Atold Bthat if B would now A's [ awn, A "coul d"
pay himw th: a) his and her Mercedes; b) an all-expense paid
trip for two around the world; c) additional prize to be
announced, and then told him that "all prizes subject to
availability," would anyone seriously argue that A and B had
entered into an enforceabl e agreenent?

Mem Op. at 6. Because the contest announcenent, |ike the court's
hypothetical, stated several possible prizes, including an open-ended
"additional prizes to be announced," the court believed the nature of
Nati onwi de's of fer was unenforceably indefinite.

Even if one assuned that the person who subnitted the wi nning thene
was entitled to two Mercedes-Benz autonobiles, the court believed the
consideration to be indefinite because the contract still left it unclear
what type of Mercedes would be awarded. Mem Op. at 7. Wuld it be "two
1970 Mercedes worth a few hundred or, at nobst, a few thousand dollars
each," or a 1996 nodel costing over $100,000? |d.



Second, assuning that Mears coul d show sufficient definitiveness in
the contract terns, the court held that the danmages clainmed were
specul ative. Mears testified that a visit to a Mercedes-Benz deal ership
i ndi cated that the cheapest new Mercedes cost $31,450. The court held that
the sticker price of one car in the | ot provides no indication of Mars
damages caused by Nationw de's breach of contract.

VW review a judgnent as a matter of law with deference to the jury's
verdict. Wite v. Pence, 961 F.2d 776, 779 (8th Cir. 1992). The party
securing the jury verdict receives the benefit of all reasonabl e inferences

to be drawmn fromthe evidence. W will affirma judgnent as a nmatter of
| aw only where all the evidence points in one direction and is susceptible
to no reasonable interpretation supporting the jury verdict. 1d.; Singer
Co. v. E.l1. du Pont de Nenburs & Co., 579 F.2d 433, 440-41 (8th Gr. 1978).
In light of this standard of review, judgnent as a matter of |aw was not

justified in this instance.

A

In order to be binding, a contract nust be reasonably certain as to
its terms and requirenents.® ERC Mortgage Goup, Inc. v. Luper, 795 S.W2d
362, 364 (Ark. App. 1990); see also 17A Am Jur. 2d Contracts § 192 (1991).
A contract is sufficiently certain if it provides a basis for deternining

t he exi stence of a breach and for giving an appropriate renmedy. G ba-CGeigy
Corp. v. Alter, 834 S.W2d 136, 146 (Ark. 1992). The |aw does not favor
the destruction of contracts because of uncertainty. 1d.

Nati onwi de's contest notice offered several prizes--an all-expense
paid trip around the world for two and prizes to be

Prize contests are enforceable contracts. See 14 W Jaeger,
WIlliston on Contracts 8 1666 (3d ed. 1972).

-5-



determined later, as well as the his and her Mercedes--and gave no
indication of which prize the winning theme subnmitter would receive.
However, a contract that is facially anbi guous can be nade certain by the
subsequent actions or declarations of the parties. Swafford v. Sealtest
Foods Div. of Nat'l Dairy Prods. Corp., 483 S.W2d 202, 204 (Ark. 1972);
see also Phipps v. Storey, 601 S.W2d 249, 251 (Ark. 1980).

At trial, both Peterson and Mears testified that she told himthat
he had won two Mercedes while at a dinner attended by many Nati onw de
enpl oyees. Peterson cl ai ned that she spoke with a facetious tone and, in
reality, had no intention of awarding the autonobiles. Mears, on the other
hand, took Peterson at her word and believed that of the prizes listed on
t he contest announcenent, he had won the Mercedes. It appears that others
around Mears al so believed that he had won the autonobiles. | Trial Tr.
at 27, 60-61, 63-64, 89. Faced with this factual dispute, the jury had to
deci de whi ch version of events was nore credible. They believed Mears and
we perceive no reasoning for undoing this jury deternination

Because the contest contract could be reasonably construed to entitle
Mears to two Mercedes-Benz autonobiles, the only renmaining uncertainty lies
in the type of Mercedes to be awarded. There is, as the district court
notes, a wide range of values for Mercedes, depending |largely on the nodel
and year. This uncertainty, however, is not fatal. First, contract terns
are interpreted with strong consideration for what is reasonable. See
Dziga v. Miradi an Business Brokers, Inc., 773 S.W2d 106, 107 (Ark. App.
1989) ("courts will, if possible, construe the contract in a manner which

gives effect to the reasonable intentions of the parties"); Mrgan v. Farr,
614 S.W2d 233, 234 (Ark. 1981) ("construction should be adopted which is
nost fair and reasonable"). Under a reasonable interpretation of the

contest contract, the jury could expect the autonobiles to be new



Second, when a minor anbiguity exists in a contract, Arkansas |aw
all ows the conplaining party to insist on the reasonable interpretation
that is least favorable to him Arkansas Rock & Gavel v. Chris-T
Emul sion, 536 S.W2d 724, 726 (Ark. 1976). Indeed, in Dolly Parker Mbtors,
Inc. v. Stinson, 245 S.W2d 820, 821 (Ark. 1952), the Arkansas Suprene
Court held that a contract that specified only the nmake of the autonobile

had enough certainty to be enforceable.? These two factors, taken
together, are sufficient to support the jury's conclusion that Nationw de
owed Mears two of Mercedes-Benz's | east expensive new autonobiles as his
contest prize.

The district court believed that even if the nake and nodel of a
Mer cedes- Benz coul d reasonably be determ ned, the evidence was insufficient
to fix damages. Courts will not enforce a contract where the determ nation
of dammges is left to speculation and conjecture. Wasp Gl, Inc. .
Arkansas Q| & Gas, Inc., 658 S.W2d 397, 401 (Ark. 1983). The burden
rests with the plaintiff to present evidence sufficient to fix danmages in
dollars and cents. Mlligan v. General Gl Co., 738 S.W2d 404, 406 (Ark.
1987). Damages, however, need not be proven with absol ute, mathematica
certainty. 25A C. J.S. Danmges § 162(2) (1966).

Based on the evidence presented at trial, we conclude that the
damages sustained by Mears due to Nationw de's breach of contract

2The Arkansas Suprenme Court held that a contract in which a
Ford autonobile dealership agreed to buy a custoner's two used
aut onobil es as trade-in for a new, but unspecified, Ford truck to
be purchased | ater was enforceable. The custonmer then bought a
truck el sewhere and sought to recover his trade-in noney. Despite
the nunmerous different truck nodel s manufactured by Ford, the court
held that the contract was certain enough to be enforceable and
that the dealership was entitled to damages in the anount of their
profits for the |east profitable new truck. Dolly Parker Mtors,
Inc., 245 S.W3d at 821.
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are not specul ative, but are susceptible to adequate certainty. Mears did
not receive the two bottomof-the-line Mrcedes that Nationw de had
prom sed in exchange for the w nning convention thene and, thus, his
damages are the val ue of those autonpbiles. At trial, Nationw de did not
of fer any evidence on the price of such Mercedes-Benz. Mears, on the other
hand, testified that the |east expensive new Mercedes cost $31, 450. I
Trial Tr. at 32. He based this figure on information from Mercedes-Benz
dealerships in Little Rock and in Fayetteville. [d. at 35. |n the absence
of contrary testinony from Nati onwi de, the jury reasonably concl uded that
Mears suffered $60,000 in damages.?

In addition to its petition for judgnent as a matter of |aw,
Nati onwi de also noved for a new trial, arguing that the jury's $60, 000
verdi ct went agai nst the weight of the evidence. Rule 50(c) of the Federa
Rules of Gvil Procedure requires that the district court, in ruling on a
notion for judgnment as a nmatter of |aw where a notion for newtrial is also
pending, conditionally rule on the newtrial notion. |n keeping with this
rule, the district court granted a contingent new trial because it believed
that the trial evidence on damages was thin and forced the jury to
specul ate as to their amount. Mem Op. at 8.

The district court may order a newtrial where it is convinced that
the verdict goes against the clear weight of the evidence or where a
m scarriage of justice will result. Benjamin v. Al unminum Co. of Am, 921
F.2d 170, 173 (8th Cir. 1990). Wile the district court's discretion is
not boundless, it can rely on its own reading

3The fact that the jury's damage award was $2,900 | ess than
t he damages suggested by Mears' price figures suggests that the
jury adjusted the damages to account for the fact that Mears' price
figure was based on 1995 autonobiles, while the prize, if awarded
in atinely fashion, would have been 1993 nodel s.
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of the evidence in determ ning whether the verdi ct goes against the clear
wei ght of the evidence. Wite, 961 F.2d at 780. W review a contingent
grant of newtrial for abuse of discretion. See Fineman v. Arnstrong Wrld
Indus.. Inc., 980 F.2d 171, 206 (3d Gr. 1992) (reviewing a contingent
grant of new trial for abuse of discretion), cert. denied, 507 U S. 921
(1993); Larabee v. MM& L Int'l, Inc., 896 F.2d 1112, 1117 (8th Gr. 1990)
(affirmng the district court's denial of a conditional new trial because

it was not an abuse of discretion).

Having carefully reviewed the trial transcript, we do not believe
that the danmage evi dence presented by Mears forced the jury to specul ate
on danmmages. While Mears did not present Mercedes-Benz invoices or
affidavits fromthe conpany or its deal erships to prove the cost of a basic
autonobile, he did testify that the price of a Mercedes-Benz was $31, 450,
a figure based on inquiries he had made with two Mercedes-Benz deal ershi ps.
This evidence is, as a matter of law, sufficient to take any damage award
out of the field of pure conjecture. It is an abuse of discretion when the
district court bases its decision on an error of law. First Bank v. First
Bank Sys.., Inc., 84 F.3d 1040, 1044 (8th Gr. 1996). To order a new trial
based on the |lack of damage evidence was, therefore, an abuse of the

district court's discretion, and we reverse.
| V.
For the reasons stated, we reverse the district court's order of

judgnent as a matter of law and contingent new trial and reinstate the
jury's verdict for $60, 000.
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