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The Muhammeds appeal the district court's disnissal of their notion
for return of seized property. W reverse

| . BACKGROUND

This is a cautionary tale, illustrating the mschief to which our
eagerness to enploy forfeiture as a weapon in the war on drugs can | ead.
Al though, due to the posture of the case, the factual record is sparse, the
following can be gleaned fromthe conplaint, affidavits, and the subsequent
nmotion to disnmiss. The Mihammeds, a fanmily fromthe Los Angel es area of
California, were in St. Louis, Mssouri, with their two-nonth-old infant
son visiting famly. According to their affidavits, they purchased tickets
to return to the Los Angel es area at a suburban travel agency and paid in
cash. On Septenber 1, 1994, when the famly arrived at the



airport to depart, Drug Enforcenent Admi nistration (DEA) agents approached.
The Muhameds were separated and each was taken to be interviewed. No
M randa warni ngs were given. M. Mihanmed told the agents that he worked
for the Nation of Islam collecting cash fromchapter activities. He used
St. Louis as his mdwest base because he had fanmily there. Agents found
$70,990 in cash in M. Mihammed's bags. A drug dog was called and al erted
to the cash, which was then seized

Meanwhil e, Ms. Mihammed was asked if she had any cash. She had
$22,000 in her girdle. She was uncertain as to where her husband had
obt ai ned the cash. When asked if the noney could have cone from drug
sal es, she said she did not know. The drug dog alerted to that cash as
wel |, which was al so sei zed

The Muhameds sought counsel who, in turn, filed an action in federal
district court on Septenber 21, 1994, for the return of the Mihameds'
property. DEA receipts of both seizures were attached. On the sane day
the Mihammeds nmiled copies of the notion, the receipts, and their
attorney's affidavit to the DEA The notion evidently triggered
admnistrative forfeiture proceedi ngs. On Septenber 26, notice of seizure
and intent to forfeit the $70,990 was mailed, individually, to both the
Mihameds. That notice was received by them and expl ai ned that to contest
the forfeiture they needed to submit personally signed clains and a cost
bond to the DEA by a date certain. The notice also explained howto obtain
wai ver of the cost bond. The Mihammeds and their counsel did not correctly
follow these directions. Rather, they anended their conplaint to include
the notice of seizure and to include personal affidavits by each of them
asserting that the noney in question was lawfully acquired. On Novenber
3, the Mihameds sent copies of the anmended conplaint, affidavits, and
receipts to the DEA along with a cover letter listing the seizure nunber
per the instructions on the notice of seizure and requesting rel ease of the
property. The letter specifically asked the DEA if the Mihammeds needed
to



provide additional material to gain rel ease of the property.! Rather than
reply, the DEA chose to categorize the Muhanmeds' actions as petitions for
rem ssion or mitigation and declared the $70,990 adninistratively forfeited
on Novenber 14, 1994. W cannot tell fromthe record what occurred with
respect to the $22,000. On February 27, 1995, the DEA filed a notion to
di smi ss the Muhameds' claimfor return of their property. The district
court dismssed the Mihanmeds' action because it found that they had failed
to contest the forfeiture of the $70,990 through the DEA's adm nistrative
procedur e.

The Muhammeds appeal, arguing that: 1) their conplaint, viewed in the
light nost favorable to them states a claim 2) the notion to dismss
shoul d not have been considered because it was grossly out of tinme; 3) the
district court erred in dismssing the action with respect to Ms.
Mihamed' s $22,000; and 4) the district court erred in failing to convert
the governnent's notion to disniss to one for summary judgnent.

I'1. DI SCUSSI ON

While there is sonme question as to the nature of the action the
Mihameds filed in district court, the district court treated it as a 41(e)
motion for the return of property under the Federal Rules of Crimnal
Procedure.? The Miuhameds have now adopted this

1A't hough the district court apparently chastises the
Muhamreds for failure to include the DEA seizure nunber on their
initial conplaint and correspondence to the DEA, those docunents
predated the Miuhameds' receipt of any such nunber from the DEA
The original conplaint and correspondence did include copies of the
DEA recei pts which were adequate to apprise both the court and the
agency of which seizures were in issue.

2Rul e 41(e) provides:

A person aggrieved by an unl awful search and seizure or
by the deprivation of property may nove the district
court for the district in which the property was seized
for the return of the property on the ground that such person is
entitled to | awful possession of the property.
The court shall receive evidence on any issue of fact
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characterization in their brief and, upon the court's inquiry at oral
argunent, affirnmed that this is indeed the correct characterization of
their action. But see supra n.2. Thus, the ultinmate question is whether

the district court erred in declining to assert its equitable jurisdiction
under Rule 41(e).

Under the current statutory schene, the governnent nay declare the
forfeiture of up to $500,000 admnistratively. 19 U S.C. 8§ 1607-1609; 21
US. C §881l. That is, after seizure and

necessary to the decision of the notion.

Fed. R Cim P. 41(e). The Mihameds argue, however, that the
governnent's notion should be considered as a 12(b)(6) notion for
failure to state a claim Federal Rules of Civil Procedure. They
further argue that the district court should have converted the
12(b)(6) into one for summary judgnent under Federal Rule G vi
Procedure 56 as matters extraneous to the pl eadi ng were consi der ed.
Wiile this argunent is problematic, it is not totally basel ess, as
many cases have indicated that Rule 41(e) notions filed outside of
any crimnal proceeding should be considered as civil actions
See, e.g9., United States v. Wodall, 12 F.3d 791, 794 n.1 (8th Gr.
1993) (court should liberally construe 41(e) notion filed outside
of a crimnal proceeding to invoke the proper renedy); Onwubi ko v.
United States, 969 F.2d 1392, 1397 (2d Cr. 1992) (41(e) notions
should be treated as civil conplaints where there is no ongoing
crimnal action); Gant v. United States; 282 F.2d 165, 168 (2d
Cir. 1960) (J. Friendly) (such a notion is in effect a conplaint
initiating a civil action). However, even under the civil rules,
the governnment's notion to dismss is best characterized as a
12(b) (1) notion with which it is permssible to attach docunents
establishing jurisdictional facts. Seber v. Unger, 881 F. Supp
323, 327-28 (N.D. Ill. 1995). It is somewhat ironic that the
governnment, while criticizing the Muhanmmeds for anmbiguity as to
their cause of action, has failed to be a nobdel of procedura
clarity itself. In any case, the Mihameds were permtted to
respond to the notion with whatever additional evidence they chose
to submt, so there was no prejudice. Nonetheless, in review ng
this notion to dismss on jurisdictional grounds, we accept the
underlying allegations in the Muhammreds' conplaint as true. 1d. at
327. See generally, Mrax Chem Prods. Corp. v. First Interstate
Commercial Corp., 950 F.2d 566, 569 (8th G r. 1991).
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constitutionally adequate notice of intent to forfeit, the government nay
declare the noney forfeited if no interested party opposes the forfeiture
by filing a personal claimand a cost bond (or a declaration of inability
to file the cost bond) with the DEAwithin the statutorily proscribed tine
limts. 1d. |If an interested party opposes the forfeiture, the governnent
is put to its proof in federal district court. 19 U S C. 88 1608, 1615.
If there is no opposition and the property is admnistratively forfeited,
the courts nmay review the adninistrative procedure leading to that
forfeiture, but not the nerits of the forfeiture itself.® See 19 U S.C
§ 1609(b); United States v. Wodall, 12 F.3d 791, 793, 795 (8th Cr. 1993)
(judicial review is fundanental safeguard agai nst governnment agencies'

wrongful seizure of citizens' property); see also Scarabin v. Drug
Enf orcement Admin., 919 F.2d 337, 338 (5th Gr. 1990) (while administrative
decisions on the nerits of petitions for mitigation and/or remni ssion nay

not be revi ewed, process underlying those decisions are subject to review
to ensure that proper procedural safeguards are foll owed).

If a citizen files a 41(e) notion in district court before the
admnistrative forfeiture commences, an action frequently taken to force
t he government agency to act expeditiously, the governnent's subsequent
initiation of admnistrative forfeiture proceedings is ordinarily a
sufficient basis for a court to abstain fromexercising jurisdiction over
the dispute unless the citizen conplies with the DEA' s adm nistrative

3Al t hough one could argue that a total |ack of probable cause
inthe initial seizure is deficient procedure, our cases have held
that citizens nust contest such deficiencies through the
admnistrative forfeiture, if there is one, rather than circunvent
such process through the courts. See Wodall, 12 F.3d at 795.
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procedures to contest the forfeiture.* See In re Harper, 835 F.2d 1273,
1274-75 (8th Cir.

“Sone circuits hold that intervening adm nistrative forfeiture
proceedi ngs divest the district court of jurisdiction altogether,
see Linarez v. United States Dep't of Justice, 2 F.3d 208, 211-12
(7th CGr. 1993), but our viewis nore noderate. Although Federal
Rule of Orimnal Procedure 41(e) notions may not be used to attack
antecedent civil forfeitures, see Fed. R CGim P. 54(b)(5); United
States v. Rapp, 539 F.2d 1156, 1160 (8th G r. 1976), such notions
which predate any forfeiture proceeding are not being used to
attack a civil forfeiture. It is the admnistrative forfeiture
which is being used to attack the notion. The notion has invoked
the court's equity jurisdiction, which, depending on the equities
of the situation, may or may not be defeated by the subsequent
initiation of admnistrative forfeiture proceedi ngs. See In re
Harper, 835 F.2d 1273, 1274 (8th Cr. 1988) (district court may
decline to exercise existing equity jurisdiction when party has not
acted equitably in subsequent adm nistrative action). In a word,
it often matters in the legal world who acts first.
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1988) (Rule 41(e) notion, filed prior to admnistrative forfeiture
proceedi ngs invokes equity jurisdiction, but citizen's failure to contest
the admnistrative proceeding in any way justifies district court's refusa
to exercise that jurisdiction); United States v. Rapp, 539 F.2d 1156, 1160-
61 (8th Cir. 1976) (while equity jurisdiction is not dependent on | abel

defendant in a crimnal proceeding may not use 41(e) notion to attack a

forfeiture where the nption does not predate the forfeiture or the
i ndi ctnent, and where property in question is not evidence in an ongoi ng
case). Here, the Mhameds filed their 41(e) notion before the
adm nistrative forfeiture and opposed the forfeiture action, although
i mperfectly. The question, then, is whether the district court ought to
have exercised its jurisdiction

The Muhammeds adnmit that they did not file the cost bond or a request
for waiver of the cost bond, or nove for a district court stay.® Rather
they relied on their 41(e) notion, its anendnent, their personal affidavits
and acconpanyi ng cover letter to the DEAto forestall the forfeiture. This
was an error, but an understandabl e one brought on by the inadequacies of
the DEA's noti ce. Mor eover, equity is sonetines tolerant of errors. |n
re

W note that many courts have found failure to file the cost
bond excusable for sundry reasons. See, e.g., Onwubi ko, 969 F. 2d
at 1397-99; Camacho v. United States, 645 F. Supp. 725, 727
(E.D.N. Y. 1986).
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Har per, 835 F.2d at 1274. VWiile the notice of seizure and intent to
forfeit instructs parties what they nust do to contest the inpending
forfeiture in district court, it in no way indicates that parties who are
already in district court need to start over:

TO CONTEST THE FORFEI TURE

In addition to or in lieu of petitioning for remssion or
mtigation, you mmy contest the forfeiture of the seized
property in UNI TED STATES DI STRICT COURT. To do so, you nust
file a claimof ownership and cost bond with the DEA. Subnit
the bond in the amount shown above in the formof a cashier's
check or a certified check payable to the U S. Departnent of
Justice. [sic] or present satisfactory surety. dains nust be
signed by the parties making the claim Unsupport ed
subm ssions signed by attorneys are insufficient to satisfy the
requi rement the clains be personally execut ed.

If you are indigent (needy and poor) you may not have to post
t he bond. To request a waiver of the bond, you nust fully
disclose your finances in a signed statenment called a

"Declaration in Support of Request to Proceed In Form
Pauperis" along with a claim of ownership of the
property. Use the format of the pauperis declaration
shown as Form 4 in the Appendi x of Forns follow ng Rule
48 of the Federal Rules of Appellate Procedure or obtain
a formfroma DEA field office. The claimof ownership,
with either bond or the "Declaration in Support of
Request to Proceed In Forma Pauperis" mnust be filed
within twenty (20) days of the first date of the
publication of the notice of seizure in the edition of
t he USA Today newspaper referenced above. The notice
wi |l be published three successive weeks.

Joint App. at 24 (enphasis in original) (citation omtted). This
notice is clearly focused on instructing parties not yet contesting
the forfeiture in court what procedures nust be followed. It does
not instruct parties already in court that the DEA' s action
nullifies their ongoing court actions to retrieve the property
unl ess the party starts over. However, in a proceeding of this
nature, due process requires that notice be reasonably cal cul at ed,
under all the circunstances, to apprise the party of the action

agai nst themand afford the opportunity to object. Wodall, 12
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F.3d at 794. In order to adequately perform this function, the
notice must include all critical information. dasgow v. United
States Drug Enforcenment Admin., 12 F.3d 795, 798 (8th Cr. 1993).
In this situation, where the governnent is the drafter, the

sophisticated party, and the one who benefits from an owner's
confusion as to the effect of the admnistrative action on the
owner's ongoi ng court actions to regain the property in question,
due process requires nore. This is especially so in a case where
the owners of the property have put the DEA on notice that they are
seeking return of the property in court and that they have not
understood the admnistrative requirenents as to the cost bond.
See Scarabin, 919 F.2d at 339 (DEA may not ignore citizen's

response to seizure notice, even if technically in error, where
response contains the necessary information); see also Aero-
Medical, Inc. v. United States, 23 F.3d 328, 330-31 (10th Cr.
1994) (it is wunreasonable for the DEA to ignore its actual

know edge that notice is inadequate even if notice is otherw se
techni cal ly adequate). For exanple, had the DEA sent notice of
intent to forfeit to a non-English speaker and received a

communication to the effect of no hablo 1Ingles,” would

bureaucratic stonewal | i ng have been an adequate response?

G ven the areas left unaddressed by the notice, reasonable
persons could believe that since they were already in court they
need not worry. O, if wuncertain, a reasonable person could
believe that inquiry of the DEA would reveal whether, indeed, those
already in court need to start over. A reasonable person would
ordinarily not believe that their government would ignore their
inquiry and proceed as if it had never been sent. See d asgow, 12

F.3d at 798-99 (agency actions that obscure rather than provide

information on the applicable procedures and that reflect "an

attitude of conceal ment rather than enlightennent” do not neet the

basi ¢ demands of due process); see also Ranmirez v. United States,
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767 F. Supp. 1563, 1570 (M D. F a. 1991) (where governnent actually
knows citizen is contesting forfeiture, proceeding with
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admnistrative forfeiture violates due process). Qur conclusion is
consistent with our In re Harper decision, where the petitioning

citizen sinply ignored a subsequent notice of seizure and nade no
attenpt to oppose the forfeiture.® 835 F.2d at 1273. Here, it was
t he DEA that ignored the Mihammeds, not the contrary.

Crimnal charges have never been brought against the
Muhamreds. The facts alleged by the governnment to discredit the
Muhameds are spare indeed. The governnment points out that M. and
Ms. Mhamred had been nmarried only three nonths but already had a
two-nonth old son. This information may be of prurient interest,
perhaps, but is wholly immaterial. The governnent further refers
to the drug dog's alert to the cash. However, it is well-
established that an extrenely high percentage of all cash in
circulation in America today is contamnated wth drug-residue.
See, e.qg., United States v. $5,000, 40 F.3d 846, 848-50 (6th Cr
1994). The fact of contam nation, alone, is virtually neaningl ess

and gives no hint of when or how the cash becane so cont am nat ed.
Finally, the governnment |anely points to events five nonths after
the seizure, when Leo Muhanmed was again stopped in the St. Louis
airport. He had allegedly "discarded" a ticket not in his nane
bef ore bei ng stopped, and was found to have 12.7 grans of narijuana
on his person. Even nore damingly, in the eyes of the governnent,
recei pts for the purchase of fast food and clothing were found in
his pockets despite his claimof unenploynent since the DEA's prior
cash sei zure.

We are therefore faced with a seem ngly basel ess gover nnent
seizure of its citizens' cash currency. Because of, and wth

In re Harper did not address the issue of the adequacy of the
DEA' s forfeiture notice to a party who is already in district court
contesting the seizure. 835 F.2d at 1273.
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actual notice of, the Mhameds' evident confusion, the DEA
adm nistratively forfeited at | east $70,990 of the cash. W
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realize that the war on drugs has brought us to the point where the
government may seize up to $500,000 of a citizen's property,
wi thout any initial showng of cause, and put the onus on the
citizen to perfectly navigate the bureaucratic |abyrinth in order
to liberate what is presunptively his or hers in the first place.
See 19 U.S.C. 88 1607-09, 1615. Should the citizen prove inept,
the governnent nmay keep the property, wthout ever having to
justify or explain its actions. 19 U S.C § 16009. Because the
courts have little authority to review the nerits of an
adm nistrative forfeiture directly,” it is all the nore inportant
that the citizen be adequately apprised of exactly what he or she
needs to do to regain his or her property. Although sone case | aw
indicates that initiation of admnistrative forfeiture my
successfully oust a citizen's pending notion for return of the
property until the adm nistrative procedures have been conplied
with, the DEA notice is not at all clear on this point. W
conclude, therefore, that here, at |east, where the agency was on
notice that the Muhamreds were confused as to this point and not
only in need of, but requesting, clarification, the agency had a
duty to refrain fromfurther action until tender of the requested
information. Thus, the admnistrative forfeiture is void because
of i1 nadequate notice given to the Muhanmmeds. Wodall, 12 F. 3d at
795.

Qur finding is reinforced by the basic principle that
forfeitures are disfavored and should only be enforced when within
both the letter and the spirit of the [|aw United States v.

'Had the failure to file the cost bond permtted the
adm nistrative forfeiture in this case, besides a claim against
their attorneys, the Mihammeds may have had their day in court
through a Bivens action contesting the constitutionality of the
actions of the agents seizing the cash, the Mihammeds, or both.
See Madewell v. Downs, 68 F.3d 1030 (8th Cr. 1995); d asgow, 12
F.3d at 799.
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Prem ses Known as 3639-2nd St., N E , 869 F.2d 1093, 1098 (8th Cr.
1989) (R Arnold, J., concurring). Here, the agency's know ng

- 14-



capitalization on the Muhammeds' confusion to avoid being put to
its proof in a court of law runs very nmuch counter to the spirit of
forfeiture statutes, which are neant to divest the bl ameworthy, not
the inept, of private property. See id. (forfeiture statutes are
not nmeant to divest citizens of private property wthout a
substanti al connection between the property and crim nal activity).

In its order of dismssal, the district court also held that
t he Muhammeds' conplaint was limted to the return of the $70, 990,
and di d not enconpass the $22,000. The court based this ruling on
the notice of seizure attached to the amended conplaint which lists
$70,990, and the anended conplaint's citation of that notice's
sei zure nunber. However, the original conplaint included a DEA
field receipt for the $22,000 seized from Ms. Mihamed, and an
affidavit conplaining of that seizure. The Mihamreds' resistance
to the governnent's notion for dismssal raised the issue of the
$22,000. The governnent confirmed in its notion to dism ss that
$22,000 was seized fromMs. Mihamed, but does not further address
that seizure. Thus, we do not know whether that noney has been
forfeited, or, if so, what sort of notice was given. (The record,
as far as we can discern, contains only copies of the notice
relating to the $70,990. The $22,000 has apparently disappeared
into thin air.) Because the conplaint, the attached receipts, and
the Mihammeds' resistance to the notion to dismss (wth both
seizure receipts attached) clearly put the seizure of Ms.
Muhanmed' s $22, 000 in issue, and because the government has in no
way accounted for that noney, the district court erred in
construing the Muhanmeds' action to refer to only the seizure of
t he $70, 990.

I11. CONCLUSI ON
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We reverse the district court's dismssal of the Muhammeds'
claim for the return of seized property as it relates to the
$70,990 and remand for further proceedings consistent with this
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opinion. W also direct the district court to consider that part
of the conplaint which refers to the $22,000 seized from Ms.
Muhanmmred in those further proceedings.

MORRI S SHEPPARD ARNOLD, Circuit Judge, dissenting and concurring.

| concur in the court's disposition of this case insofar as it
deals with the matter of Ms. Mhamed s $22, 000. But, wth
respect, | disagree with the court that the notice to the Mihamreds
concerning the manner in which they could contest the forfeiture
proceedi ng was constitutionally infirm It was about as plain as
it could have been and the Muhammeds sinply failed to followit.
| ndeed, the Muhameds never argued that the notice was in any way
deficient. Under these circunstances, the district court was quite
correct in dismssing the Rule 41(e) proceeding. See In re Harper,
885 F.2d 1273 (8th Cir. 1988).

The court sees fit to discuss the question of whether the
nmoney was in fact forfeitable, though that question is irrel evant
to a resolution of the legal issue that the case presents. The
nerits of the governnent's forfeiture case are not before us, and,
in fact, we do not know what evidence the government would have
produced had it been called on to present a case on the nerits.
The court evidently finds nothing suspicious about a woman havi ng
$22,000 stuffed in her girdle. 1In any event, the court rehearses
only part of the governnent's justification for seizing the
currency, an account produced, evidently, by selecting certain
allegations fromthe nmotion to dismss that the government nmade in
the district court. The court does not nention that in that notion
t he governnment had maintained that M. Mihamed told DEA agents
that he had only two thousand dollars on his person when he was
interviewed (he had over $70,000), and that he did not even know
the | ast name of his friends with whom he had recently driven from
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Chicago to St. Louis. Ms. Mihamed, the governnent al so all eged,
had said that the noney that she and her husband were carrying did
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not belong to the Nation of Islam and, indeed, admtted that it
coul d have conme fromdrug sales. The court also omts to notice
the governnent's allegation that when it interviewed M. Mhanmed
on a later occasion it was discovered that his ticket and boarding
pass were in different nanmes, neither of them M. Mihamed's. But
the nost remarkable om ssion from the court's account of the
governnment's story is M. Mhamed s evidently straight-faced
assertion that the noney had been nade selling fish products and
bean pies on behalf of the Nation of Islam Wile this explanation
does not involve, | suppose, a physical inpossibility, |I offer the
respectful observation that only the nost extraordinarily gullible
person would be inclined to accept it wthout at |east a
consi derabl e anount of reflection. Al of this, as | have already
said, isirrelevant in the present posture of the case. M point
is sinply that if the nerits were relevant, as the court evidently
believes them to be, it is not manifest that a mscarriage of
justice has occurred here.

| would therefore affirmthe district court's judgnent with
respect to the plaintiffs' claimto the $70,000 in currency.

A true copy.

Att est:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.
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