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PER CURI AM

After pleading guilty to distribution of five grans or nore of
cocaine base in violation of 21 US. C § 841(a)(1l), Antonio Lucas was
sentenced to 188 nonths incarceration, four years supervised rel ease, and
a fine of $800. Lucas raises three challenges to his sentence: (1) the
sent enci ng gui delines are not nandatory and binding on the district courts;
(2) the disproportionality between sentences for drug offenses involving
powder cocai ne and those involving cocaine base is unconstitutional; and
(3) the district court erred by sentencing himas a career offender under

the guidelines. W affirm

BACKGROUND

On August 15, 1995, Lucas was charged by information wth
distributing five or nore grans of cocaine base. He entered into



a plea agreenment with the governnment. Lucas agreed to cooperate with the
governnent in its ongoing investigation of drug crines in Cedar Rapids,
| owa, and the governnent agreed not to file any additional drug-related
crimnal charges agai nst Lucas based on either the information it already
had or the informati on Lucas subsequently provi ded under the agreenent.

Prior to sentencing, the probation office prepared a presentence
report (PSR) that included two calculations of Lucas's offense | evel under
the sentencing guidelines. The first calculation was based on the quantity
of drugs to which Lucas admtted a connection;! it yielded an of fense | evel
of 34. The second conputation was based on the application of the career
of fender guideline, US. S.G § 4Bl1.1(c); it also yielded an offense | evel
of 34. The PSR also included a reconmmendati on of a downward adj ustnent of
three levels to reflect Lucas's acceptance of responsibility. Thus, under
either nmethod of calculation, the total offense | evel would be 31. G ven
Lucas's crimnal history category of VI under either nethod of calculation
the corresponding sentencing range was 188 to 235 nonths. The court
adopted the factual findings and guideline application of the PSR except
that it specifically declined to resolve whether Lucas was a career
of f ender . The court sentenced Lucas to 188 nonths.

IOn at least two occasions, Lucas net with | aw enforcenent
officials and provided themw th information about drug purchases

he had nade from 1993 wuntil the time of his arrest for this
of f ense. Based on that information, the PSR attributed 343.74
granms of cocaine base to Lucas. Under the plea agreenent, the

governnment granted Lucas limted use immunity for his cooperation,
meani ng that none of the information Lucas provided under the
agreenent would be used against himto bring additional crimnal
charges in the Northern District of Iowa. However, the agreenent
provided that such information would be used "by the court or
probation office at any tine . . . to determne the length of
def endant's sentence.” Pl ea Agreenent at 4. Lucas does not
chal l enge the drug quantity cal cul ati on.

2



Lucas raises three challenges to his sentence on appeal: (1) the
sent enci ng gui delines are not nmandatory and binding on the district courts;
(2) the disproportionality between sentences for drug offenses involving
powder cocai ne and those involving cocaine base is unconstitutional; and
(3) the district court erred by sentencing himas a career offender under
the guidelines. W affirm

DI SCUSSI ON

Lucas first argues that the sentencing court inproperly ignored its
statutory nandate by treating the sentencing guidelines as binding and
nmandat ory. The basic argunent--that the Sentencing Reform Act of 1984
gi ves sentencing courts the discretion to i npose an "appropriate" sentence
regardl ess of the applicable guideline sentence--is not novel and our court
has squarely rejected it. See, e.qg., United States v. Johnston, 973 F.2d
611, 613 (8th Gr. 1992), cert. denied, 506 U S 1068 (1993); United States
v. Kelly, 956 F.2d 748, 753-56 (8th Cir. 1992) (en banc) (holding that a
sentencing court nmay depart from the sentencing guidelines only in the

nmanner prescribed by the guidelines); but see United States v. Edgar, 971
F.2d 89, 96-99 (8th Cir. 1992) (Heaney, J., concurring and dissenting)
(arguing that sentencing court has authority to inpose non-guideline

sentence that conports with "purposes of sentencing or the nature of the
of fense as set forth in [the Sentencing Reform Act]"); United States v.
St ockton, 968 F.2d 715, 721 (8th Cir. 1992) (Bright, J., concurring)
(advocating simlar position). Despite Lucas's claimto the contrary, he

advances no new | egal argunent in support of his claim The district court
properly concluded that it was bound by the sentencing guidelines.

Lucas next chal l enges the guidelines' disparate treatnent of cocaine
base and powder cocai ne. Specifically, Lucas clains that Congress's
rejection of a proposed anendnent to the guidelines that woul d have reduced
sentences for cocai ne base was "wi thout rationa



basis and bottoned on racial discrimnation." This court has upheld the
constitutionality of the 100 to 1 penalty ratio for offenses involving
crack and powder forns of cocai ne on nunerous occasions. See United States

v. Qary, 34 F.3d 709, 712 (8th Gr. 1994) (providing a conprehensive |ist
of citations to prior decisions by this court on the issue), cert. denied,
115 S. C. 1172 (1995); but see United States v. WIlis, 967 F.2d 1220
1226-27 (8th Cr. 1992) (Heaney, J., concurring) (arguing that the
crack/ powder cocaine disparity is unconstitutional). Gven this court's

prior determnation that Congress had rational notives for creating the
di stinction between powder cocai ne and cocai ne base, we find no nerit to
the argunent that, despite the plain |language of 28 U S.C § 994(p),?2
Congress was bound to accept the Sentenci ng Conmmi ssion's proposed anendnent
to lower sentences for offenses involving cocaine base. Lucas's
constitutional challenge to the sentencing disparity between cocai ne base
and powdered cocaine fails.

Finally, Lucas contends that the district court erred by sentencing
himas a career offender under U S.S.G 84Bl1.1. This issue is a purely
academ c one. The court explicitly declined to decide whether Lucas was
a career crimnal under the guidelines and

2As part of establishing the Sentencing Conm ssion and
enpowering it to anmend the sentencing guidelines, Congress
specifically reserved the right to reject an anendnent to the
guidelines in whole or in part. Congress provided, in relevant
part:

[ Al n anendnment or nodification [to the guidelines]
shal | be acconpanied by a statement of the reasons
therefor and shall take effect on a date specified
by the Conm ssion, which shall be no earlier than
180 days after being so submtted and no | ater than
the first day of Novenber of the cal endar year in
whi ch the anmendnent or nodification is submtted,
except to the extent that the effective date is
revised or the anendnent is otherwise nodified or
di sapproved by Act of Congress.

28 U.S.C. 8 994(p) (enphasis added).
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such a determ nati on was unnecessary. Lucas woul d have received the sane
sentence whether the court applied the career offender guideline or
sentenced Lucas on the basis of the drug quantity and his actual crininal
history. W find no error in the court's inposition of sentence in this
case.
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