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PER CURI AM

John Paul Warhol appeals fromthe district court's®! order denying his
18 U.S.C. 8§ 3582(c)(2) notion to reduce his sentence. W affirm

War hol pleaded guilty to possessing narijuana plants with intent to
distribute, in violation of 21 U S.C. 88 841(a)(1) and (b)(1)(B). In June
1994, the district court? found that Warhol's offense involved 132
marijuana plants, and inposed the five-year statutory nandatory m nimum
sentence of inprisonnent required by 21

The HONORABLE DAVID S. DOTY, United States District Judge for
the District of M nnesota.

2The HONORABLE DI ANA E. MJRPHY, then Chief Judge, United
States District Court for the District of Mnnesota, now United
States Circuit Judge.



US. C 8§ 841(b)(1)(B)(vii) (five-year mnimm sentence applies to any
person convicted of possessing with intent to distribute "100 kil ograns or
more of . . . marijuana, or 100 or nore narijuana plants regardl ess of
weight"). W affirnmed Warhol's conviction and sentence on direct appeal
United States v. Warhol, No. 94-2670, 1994 W. 706525 (8th Cir. Dec. 21,
1994) (unpublished per curian.

Warhol later filed this section 3582(c)(2) notion to nodify his term
of inprisonnent, based on a Novenber 1995 retroactive anmendnent to U S. S G
8 2D1.1 establishing a presunptive weight for a nmarijuana plant of 100
grans unless the plant's actual weight is greater. Warhol nmintained that
the district court should resentence himw thout regard to the statutory
nm ni num sentence, pursuant to the also recently-enacted "safety-val ve"
provision of 18 U S.C. § 3553(f) (requiring inposition of Guidelines
sentence without regard to any statutory mininmm sentence if defendant
neets series of conditions concerning crininal history, role in offense,
circunstances of offense, and providing information about relevant
conduct).

We agree with the district court that Warhol is not eligible for a
reduction in sentence under section 3582(c)(2): his sentence was "based
on" t he five-year statutory m ni nrum sentence and not t he
subsequent | y- anended Cui delines range. See 18 U.S.C. § 3582(c)(2)
(allowing district court to reduce defendant's prison termif defendant was
sentenced "based on a sentencing range that has subsequently been | owered
by the Sentencing Commssion"). W also agree with the district court that
section 3553(f) does not provide an i ndependent basis for reduci ng Warhol's
sent ence, because section 3553(f) and its Quidelines counterpart, U S S G
8 5Cl1.2, are not retroactive. See 18 U.S.C. § 3553(f) (applying to
sentences i nposed after Septenber 23, 1994); United States v. Lopez-Pi neda,
55 F.3d 693, 697 n.3 (1st Cr.) (stating 8 5ClL.2 is not retroactive), cert.
denied, 116 S. C. 259 (1995).

Accordingly, we affirm
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