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PER CURI AM

Under the Medicare program a teaching hospital's graduate nedical
education ("QVE') costs are reinbursable or "allowabl e" costs. A 1986
statute changed the rei nbursenent nethodol ogy. To establish a base year
for the new nethodol ogy, Congress directed the Secretary of Health and
Human Services to "determne, for the hospital's cost reporting period that
began during fiscal year 1984, the average anount recogni zed as reasonabl e
under this subchapter . . . for each full-tine-equivalent resident."” 42
US C § 1395w h)(2)(A). By the tine the Secretary promulgated
regulations inplenmenting this directive in 1989, the three-year reopening
period for finally determining 1984 GVE costs under the prior regine had
expired for nost hospitals. The Secretary's regul ati ons nonet hel ess
authori ze reauditing a hospital's 1984 base



year GMVE costs so as to exclude "nonal | owabl e or misclassified costs." 42
CFR 8§ 413.86(e)(1)(ii)(B); see 53 Fed. Reg. 36,589, 36,591-92 (1988).

As a result of this reaudit process, St. Paul -Ransey Medical Center's
base-year all owable GQVE costs were reduced from $9, 892, 644 to $5, 494, 955.
Because the 1984 rei nbursenent year is closed, St. Paul - Ransey need not
refund any 1984 rei nbursenents because of this reaudit. But St. Paul -
Ransey has been and will be adversely affected in subsequent years as a
result of having its base year GVE costs significantly reduced for purposes
of applying the new reinbursenent nethodol ogy. Therefore, |ike other
adversely affected teaching hospitals around the country, St. Paul - Ranmsey
comenced this lawsuit, arguing not that its reaudit was flawed, but that
the Secretary's reaudit regulations are invalid. The attack proceeds on
three fronts -- the regulations contravene the plain neaning of the
statutory phrase, "recognhized as reasonable under this subchapter";
alternatively, if the statute is anbiguous, the Secretary's interpretation
is "patently unreasonable"; finally, the regulations violate the
presunption against retroactivity.

These contentions were thoroughly considered and rejected by the
District of Columbia Circuit in Administrators of Tulane Educ. Fund v.
Shalala, 987 F.2d 790 (D.C. Cir. 1993), cert. denied, 114 S. C. 740
(1994). Accord The Toledo Hosp. v. Shalala, No. 3:94cv7080 (N.D. Chio June
23, 1995), appeal pending, No. 95-3858 (6th Cir.). After carefully
considering the parties' briefs and argurments and the | egislative history

of these conplex statutes and regulations, we agree with the district
court! that the Secretary's reaudit regulations nust be upheld for the
reasons persuasively stated by the DC. Grcuit in Tulane. The statute is
anbi guous, and the reaudit regul ations are not an exercise in retroactive
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rulemaking. Wiile it would have been far preferable had the Secretary
promul gated the reaudit regulations during the three-year reopening period
governi ng 1984 rei nbursenents, the substance of the regulations is clearly
reasonable. As the court said in Tulane, 987 F.2d at 797, "The agency's
bel i ef that Congress would resist pernanently ingraining nisclassified and
nonal | owabl e costs in future reinbursenents to health care providers can
hardly be deenmed unreasonable or inconsistent with the congressional
pur pose of erecting a new and nore accurate reinbursenent nethodol ogy."

The judgnent of the district court is affirned.
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